988 Reza Banakar and Max Travers

arch without the fiest hand expert:
aniple, being able to speak
from the point of view

Can we do comparative sociological rese
ence of the culture(s) we are studying; without, for ex

the language of, and see the world, at least momentarily,
of those we are investigating? What are the advantages and disadvantages ol
long-term engagement with the cultures we are studying? Such questions, which

should ultimately be discussed in the light of the cultures of origin of the .
researchers, lie at the heart of comparative sociology of law. It also means that
w places the issue of methodology and its intinw

he centre of research. By doing this it makes a valy
where it is relatively rar

15
 Legal Pluralism

ANNE GRIFFITHS

comparative sociology of la
relationship with theory att
able contribution to the field of socio-legal studies,

. . . s 106 '
find discussion of methodological issues. IL’C’AL PLURALISM HAS generated a great debate about the meaning and scope

of the concept of ‘law’ within the fields of sociology, anthropology, and -
e al theory. The term and the concepts it encompasses cover diverse and Z)llvu
;gt/xtltestec% perspectives on law, ranging from the recognition of difﬂsrin? legal
c;fclers within the nation-state, to a more far reaching and openvendcd‘cc;nvgp‘l
of law that does not necessarily depend on state recognition for its validity, This

i _‘tcr‘concept of law may come into being wherever two or more legal ﬁy;mum
Xist in th‘e same social field, The two perspectives range along a c:om’ix";uum
hich varies according to the degree of centrality that is accorded to state htwl
the one hand, state law defines the conditions under which legal plllt’tiiﬂlfi l:i
#id to exist. On the other, its centrality is displaced by the recognitién Lll‘;l‘tys1,zlll;‘

W may be only one of a number of elements that give rise to a situation of lvmﬂ
lll‘illls.m. These differences in the scale and projection of legal pluralism dc‘;'i!\w
m d}ffermg standpoints that to some extent depend upon the purp(mzﬁ l'hf
ilcl‘? its concepts are being invoked. In some instances, it is called Ltpoﬁ to cleal
th ldegloglcal assertions about law; in others, it is used to promote a more
¢ial-scientific and descriptive theory of law based on empirical data c)n;‘- of the
ullmarks of which has been the production of a large, diverse, and‘ ;ich c‘rhnu;
phy that has developed out of fieldwork. To a degree these two a pprc;:’\chcv‘a' |
esent t}.le product of differing historical, economic, and political fa.cbl“()b u ‘c-lie;l
conjoined to create different sites for study over time and space ViVli'\'li?VC’;l‘ '
‘ ?“ga lega.l pluralism raises important questions about p()WCl‘«M;'le‘lc?l‘;C itis
%I,Ecc‘l, how it is constituted, what forms it takes—in ways that prbliuﬂc it

m}c‘ly tu.ned and sophisticated analysis of continuity, transf('n'm:\tiuﬁ and
e In society. These are questions that have claimed and continue to tj‘aﬁm
attention of both lawyers and social scientists. They are especially ’p\crﬁm‘n k
1 t}1¢‘cllflllexxges presented by globalisation and the place of Tocal é(b;1'1t1tiii‘l';' :
\lmt‘hm 1t \lvhen dealing with ‘the accelerated flows of vatious commiditics, '
e ua;:)lrtl:iért;?}mu](Wus. f.‘()lml‘llll\lt‘;}l‘i()lls, images, anvd l<vnowl‘mlgc agrosy

bihif;f;i"‘ “('"]",I;‘\‘l"‘"“““‘ *""‘iJ‘“v?‘?“*f‘“”ti} i hllengen b rural rescareh i B Fe Maore
i Future of Anthropologredl Kpi 'ﬂ\'ﬂ-l?*m["méiisl Niw Yurk Ronttecive l,\‘)‘!(}) iy
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In this chapter, it is not possible to present a comprehensive account of legul
pluralism with its many permutations; instead, it will highlight some of the main "
approaches that have generated so much debate about the meaning and scope of
the concept.? The term, legal pluralism, is of relatively recent origin, generally -
attributed to a collection of papers published by Gilissen in 1971 titled /e
Pluralisme Juridique. Since then John Griffiths® has mobilised debate around
what he views as two different approaches to legal pluralism, one engaging with
‘wealk’, Guristic’ or ‘classic’ pluralism (that he associates with a lawyers’ view of
legal pluralism), and the other with a form of ‘strong’, ‘deep’ or ‘new’ legal plur-
alism, (associated with a social science view of law), For John Griffiths, whose
interest lies in establishing ‘a descriptive conception of legal pluralism™ for cony--
parative purposes, it is the social science perspective that embraces law as an -
empirical state of affairs that is key. This leads him to define legal pluralism as

‘that state of affairs, for any social field, in which behaviour pursuant to moi i
than one legal order occurs’,

Western- wlvlv law.t Au iterest in this subject developed out of a combination .
of intellectual ajrl pragmatic pursuits. Out of the Enlightenment came an inters
est in tracing the evolution of human development in which law played a hey
role because it was viewed as representing rationality over other forms of ordet,
cteated, for example, out of self-interest or force. Thus, law became the index
~of a ‘civilized’ society, marking a transition for humanity and society from i -
irrational to a rational state of being, In charting this progress, which was cons
ceived in universal terms, law became key because it provided the pxulmmnmu ,
feature which would distinguish so-called primitive from more civilised soci
eties. Given the evolutionary and universal hypotheses underlying such an:
account of human development, it was necessary to engage in comparative -

to the challenge—none more so than Sir Henry Maine,” credited as thv key
exemplar and impetus behind this universal search for law. R
At the same time the development and growth of nation-states in Furope wis
reaching its zenith, marked by the acquisition of colonies and colonial subjecty
that required to be governed. Whether under direct or indirect rule, regulation
took the form of law which, as Chanock,® among others has noted, was the ¢ut
ting edge of colonialism in its attempt to control and govern its colonial subjects
- while bringing about their transformation and that of the societies in which they. -
lived. In this context, while European or Western law was imposed on colonial -
subjects, it was also recognised that such law was inappropriate in certain casesy
. for example, in governing the family life of subrogated persons and that repulis
tion of such matters should be left to the local, customary, or indigenous law of
that group. It therefore became necessary to make a study of these forms of law
‘to provide for its incorporation within the framework of the colonial state. I
this way local, customary, or indigenous law was viewed as something ‘other'
than Western law, as a separate and distinct form of law. Under this model of -
legal pluralism, the state defines the parameters that mark the territories of legal
systems within its domain, such as customary and Islamic law, in ways (hl
 depict them as separate and autonomous spheres. A prime example of this type
of pluralism is provided by Hooker® who surveys plural legal systems in Asiay
Africa, and the Middle East and who defines legal pluralism as circumstances it -

1. WEAK, JURISTIC OR CLASSIC LEGAL PLURALISM

Much of the earlier wotk associated with the weak, juristic or classic legal phi:
ralism deals with indigenous law represented as a counterpoint to European ot

2 For an overview of the field see J. Vanderlinden, ‘Le pluralisme juridique: Essai de Synthése' i
J. Gilissen (ed.) Le pluralisme juridigue (Bruxelles Bruxelles Presses del’Université 1970), ‘Returny b
Legal Pluralism: Twenty Years Later’ (1989) 28 Journal of Legal Pluralism and Unofficial Luw's
149~157; M. Galanter, ‘Justice in Many Rooms: Courts, Private Ordering and Ind;gunnn‘
(1981) 19 Journal of Legal Pluralism and Unofficial Law at 1-47; ]. Griffiths, “What iy {.
Pluralism?’ {1986) 24 Journal of Legal Pluralism and Unofficial Law at 1--55; A. Griffiths, In .
Shadow of Marriage: Gender and Justice in an African Community (Chicago Chicago Univetsity -
Press 1997) at 28-38 and 211-240; S. E. Merry, ‘Legal Pluralism’ (1988) 22(5) Law & Society Revitis:
at 869-896; F. von Benda-Beckmann, ‘Comment on Merry’ (1988) 22(5) Law ¢ Society Revigii i
897-901; K. von Benda-Beckmann and F. Strijbosch (eds) Anthropology of Law in the Netherlils
(Dordrecht and Cinnaminson Foris Publications 1986); A. Allott and G. Woodman {eds) Pecplis
Laew and State Law: The Bellagio Papers (Dordrecht and Cinnaminson Foris Publications {9
C. Greenhouse, ‘Legal Pluralism and Cuttural Difference What Is the Difference? A Respiin
to Prcfessor Woodman® (1998) 42 Journal of Legal Pluralism and Unofficial Law av 61
C. Greenhouse and F. Strijbosch (eds) ‘Legal Pluralism in Industrialized Societies’, {1993) 33 Jourit
of Legal Pluralism and Unofficial Law; G. Woodman, ‘Customary law, State courts, and the Nuti¢
of Institutionalization of Norms in Ghana and Nigeria’ in A. Allott and G. Woodman (eds) Peisjie
Law and State Law: The Bellagio Papers (Holland and Cinnaminson Foris Publications 1983,
‘Ideological Combat and Social Observations: Recent Debate about Legal Pluralism® (1998) 42
Jowrnel of Legal Pluralismn and Unofficial Law at 21-59; N. Rouland, Legal Anthropology (s
Phippe G. Planel London Athlone Press 1994); J. Belley ‘Pluralimse juridique’ in A, Arnaud
Dictionnaire encyclopédique de théorie et de sociologie du droit 2nd edn (Paris Librairie (i
de Droit et de Jurisprudence 1993); W. Tie, Legal Pluralism: Toward a multicultural concep
law (Aldershot and Brookfield Dartmouth Ashgate 1999); L. Sheleff, The Future of Traditics: Fo ML Dent and Sons 1965
Customary Laww, Common Law and Legal Pluralism (London and [’nrrlm\d Fr.ulk Cass 2000). b M. Chanocle, L €

3 ]. Griffiths, supra n. 2. v S , {Cambridge Cambridpe Us

* 1. Griffiths, supran. 2 at 1. o R . - M. Hooker, bogal f‘[n

¥ 1. Griffiths, swpra n, 2 at 2, : Oxford University !

/ . What to call law other than state law has generated a great deal of discussion. Terms such a4
local, folk, customary, informal, people’s law and indigenous law have all been wooted, but the
rromt has been made that there is no characterization which consistently follows any supposed dis
tinction between state and folk faw. For discussion of this issue refer to A, Allott and G, Woodinait
(t'ds) supran, 2 at 1320

7 Sir H. Maine, Ancient i 1ts Comections with the Farly History of Soc u-lvmn[ Its Rilatous
tg Modern Ideas, st edn (Lemdon | Mumw Weprinted as no, 734 in Bve rym.\n ' Libery, Londan, .

‘bt Coluntal Experience in Malated and Aumlrm :

i B Cilomialned Neo Ceodantal Lais (O wloel

research, to look at law in other societies. Both lawyers and anthropologists s ‘



292 Anne Griffiths

Legal Pluvilisne 298
the contemporary world which have resulited from the transfer of whole legal

used to dereriine T ; . o
systems across cultural boundaries’.® deterinine omcontes where conflict arises, 4 [hs:‘law’ iv confiied oy

particular framework, one that sets it apart from social life and which promaotes
an jmage «{\f autonomy that is used to maintain its power and autharity avey
,ff)cml r_elatlons‘ Y é?m')éral, thereby sustaining a notion of hicrarchy while at the
:{t?;zizm;h‘:mma‘?mg an image f)f neutrality and cqunlitylwithin' its own
b - 4 1€ pervasive power of this legal centralist or formalist model of biw:
is such that it may be said that all legal studies stand it its shadow.? :

5 Nonetheless this model of law has been highly contested. It raises p:lr('im'mf '-

issues for the study of legal pluralism, many of which form pact of debares thit
' have. taker.l place over the ages concerning the very meaning of law itself, Some.
specific critiques are discussed below. o

2. CRITIQUES OF THIS MODEL

Many scholars have rejected the above model of legal pluralism because it
reflects a legal centralist or formalist model of law. It is too statist in its concep
tion of law, which has consequences for the ways in which we perceive law,
Under this model authority became centralised in the form of the state, rep
resented through government, the most visible manifestation of which is the leg
islature. Law formed part of this process of government but was set apart from
other government agencies, having its own specific institutions, such as courts:
and legal personnel who required specialist training. Law was conceived a4
gaining its authority from the state, and, increasing it by becoming part of the
process of government. This authority, at its most basic level, was uphcld
through the power to impose or enforce sanctions. S
While associated with government, law was at the same time able to develop:
relative autonomy both from the state and from society through the existence of
its own institutions, which dealt exclusively with legal matters. Legal activity-
became set apart from other forms of social and religious activity, not just it
terms of institutions, but also through the language that accompanied this devel-
opment, which reinforced the need for specialist personnel. In this way law
became established as a self-validating system, a system whose validity, author:
ity, and legitimacy rely no longer on any external source such as morality or reli
gion, but rather on internal sources which are self-referential for its regulation.
and perpetuation. These sources include written texts embodied in statutes anl
cases. They acquire recognition and derive authority through the institutional
domains that give rise to them, namely, legislatures and courts, as well as through
the personnel, judges and lawyers, who are instrumental in their creation. -
The rules generated from these sources are ‘legal’ rules which are set apsiri
from those rules created from othet sources—for example moral or religious
rules (which may be drawn from society at large)—and within the legal domaii;;
not only acquire precedence over other such rules, but are also used to define thic
parameters of discussion and to determine outcomes. To sum up, the charue
taristics of this model are that it promotes a uniform view of law and its refas
tionship to the state,* one which places law at the center of the social univers
znd which endorses normative prescriptions for interpreting society. In thi
model legal norms are set apart from, and privileged over, social norms** aid

Law as universal across time and space

Under t'his model law is decontextualised in that it is presented as universil
Across time and space. Thus, it not only purports to account for law over time
but also to mark its presence across the globe at particular moments in history.
Such an approach is essentialist or reductionist in nature for it clevatey [f»‘.,u“rim :
lar model of Iaw.that developed out of a particular period in history to the st
tus of t.he governing paradigm that is to provide the framework for locatitg law
! c:al‘l - times and in all places. Subject to critique within its own domain (vee div-
cussion of strong legal pluralism below), it becomes more pr()b]tzme‘llit when
used for comparative purposes for it exercises the authority to determine whiit
counts as Jaw to the exclusion of those accounts that fail to meet its criteria,

tate power over the recognition, legitimacy, and validity of law

;lh!s exc}iusmnar)f power of classification led Evans-Pritchard,'s who warked
nong the Nuer in southern Sudan, to observe that judged in these terms the:

N;l:;r .dl_d not g‘ave law. Dissatisfaction with branding those societics that did not
._1.‘0flm dto the centralist model, as primitive or lawless, prompted many schal:
118 Including Gluckman, 'S Bohannan,” and Pospisil®® to shift their focus to the

VS, AL ' ‘ i
Cultirdl 1 ;;?::‘% supran. 12 at 20; J. L. Comaroff and S. A, Roberts, Rules and Processes: I b

9Bl as ispute ir an African Context (Chicago and London University of Chigapn Mg
:‘r' i\/l ?algntgt, szlfpmln. 2,:1: 15 ], Griffichs, supra n. 2, RN
St BEoEC Pricchard, The Nuer: A Description of th s odih 3 P i
. g uer '8 e Mades of Livelihood dand Politied
’”Mf»m[c;“z)‘? o,r;< N/Ioril" ‘J’f’“/'lf’ (Oxtord Oxford Univcrsityf Press 1940) at ,'lr(vl. AP
o Ctuckman, The fudicial Proc wany the Rarorse of Northern Rhodesia (Latenbite) 2
. L1

iof (Mimc - Manchester Uy TN . ‘ ) -
; ' Iy ver LINY, Cleds s jc dea {Cilencoe B g
Yelard Free Press annel Blaglwit] 12 )1, usll)Hf wnd Conflict i Africa (lencoe H “: )

A Bohannan, JigHei il
ional Afvicai i
Pespisil, Kapainibi B,
alieipology 0, 54, ide i

1 M., Hooker, supiran, 9 at 1,

W §, Griffiths, supran. 2 at 3, . o : :
128, A Raberts, Order and Dispute (New York Se Martin's Press B979) a0 25 M. Galanters s
b : ' ‘

W e Fiv- (London Oxfard Univérity: Press fore il!«
= [2ak): R

aven Yale Uuiveisiy: i’;ﬁi|ﬂi?.’wﬂit'lt$y% 1]
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study of disputes. The advantage in making this shift was that it immediately
expanded the field of inquiry, for, by focusing on disputes, scholars no longer
had to locate their legal studies in particular sources and institutions. What

became important was to define law, not in terms of form, but of substaiwe;
which represented the means by which order is established and maintained:

within society. This was reflected through a society’s handling of conflict in dis-
putes. Concerns over trying to define law cross-culturally also led a number of

scholars at a later stage to make the case for rejecting use of the term law,
because of its parochial and ethnocentric connotations, in favour of using dis: -
puting and processes of order as the frame for comparative analysis."® Many ol

these studies adopted a methodological approach based on ethnography,
involving intensive fieldwork, which focused on local, specific, micro-studics it

order to provide, what Clifford Geertz has referred to as the ‘thick description’.

of analysis.2® As such they provided a counterpoint to analyses of law based on
abstract legal theory and gave voice to the multiple ways in which people deult
with positions of dominance and subordination, exclusion from formal légal
arenas, or negotiations surrounding their access to, and use of, law. They »
marked a move away more generally, in the study of law, from the study of rulex

and institutional frameworks to more actor-oriented perspectives and the sty

of dynamic processes.?? SR

This study of disputes with its more inclusive approach, which dominat}
much of legal anthropology through several decades was not, however, withuitit
its problems. It also engendered critique on thegrounds of

(a) the ahistorical nature and presentation of many disputing studics,"’ th
need to expand the concept of dispute settlement to embrace dispute pry
cessing and the extended case study method,?? 3

(b) "the need to study troubleless as well as trouble cases,?* and thus the ne
)

15 R.L. Abel, “A Comparative Theory of Dispute Institutions in Socicty’ (1973) 8 Law ¢ Siivtihs
Review at 217-347; S. A. Roberts, supra n. 12; J. L. Comaroff and S. A. Roberts, supran. 13,5

20 C. Geertz, The Interpretation of Culture: Selected Fssays (New York Basic Books 1973

21 1, Nader and B. Yngvesson, ‘On Studying Ethnography of Law and its Conscquenies i
3.J. Honigmann ed. Handbook of Social Cultural Anthropology (Rand Mcenally Chicagr 14
]. L. Comaroffand S. A. Roberts, supra n. 12; A, Griffiths, supra n. 2. :

2 F, G. Snyder, ‘Anthropology, Dispute Processes and Law: A Critical Introduction * (1981) -

British Journal of Law & Society, 141-180 at 143; M. Cain and K. Kulcsar, “Thinking Diapiit
Essay on the Origins of the Dispute Industry (1982) 16(3) Law ¢ Society Review 375400 at

23 p, H. Gulliver, Social Control in an African Society (London Routledge and Kegan Puuki!
]. Van Velsen, “The Extended Case method and Situational Analysis’ in A. L. Epstcin (ed.) '] et
of Social Anthropology (Tavistock London and New York 1967), 129-149; M. (ild
‘imitations of the Case-method in the Study of Tribal Law’ (1973) 7 Lase & Society Kerieitl
611-641; R. Abel, ‘R eply to Max Gluckman’ (1973) 8 Law ¢ Society Review at L57-15%; L. i :
H. F. Todd (eds) The Disputing Process—Law in Ten Societies (New York Columbin Préss 14T

2¢ X, N. Llewellyn and E. A. Hoebel, The Ckeyenne Way: Conflict and Case L in Pitiii
Jurisprudence (Norman University of Oklahoma Press 1941); | F. Hollemaa, “Troublet
Troubless Cases in the Study of Customary Law and Legal Reform’ (1973) 7 Law ¢ Suciaty
at 585-586. . R

to combine a study of order or everyday life along with the study ub 25 S, A, Roberts,
‘ g ~-2€ F. G. Snyder, supra n, 22, and ‘L
gl980) 14 Law & Society Review at 723
Mransformation (New York and London Aca
Traditional Law’ (1984
lall Law Journal, 115-138, ‘Review Article: Is
1985) 48 Modern Law Review, 472-485.
-“:7 M. Cain and K. Kulcsar,
"z: J(}.Cltlfford and G. Ma.rcus, Writing Cubture
liicagcl) Pr:;sl;sg ggr;d M. Fisher (eds) Anthropology as Cultural Critique (Chicago U“i""-’_r"iw ”t
3 E, N. Wilmsen, Land Filled with
London University of Chicago Press 198 ).
4 N. Lacey, ‘From Individual to Group?
Fhe Limits of Laww (London Mansell 1992)
Routledge 1989), “T'he Wom
Crime and Sexuality: )
Mairxism, Merhod g
Usinodifs
A Fineman, ‘buplaneneiig Bigpalivy 1ol
tetoric and Resalew b Wit of
Retieie at 78980, *Latraihictiog®
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~disputes.?? This ultimately led a number of scholars ta discover the lim
itatians of the case method study and thus to a reorientation of their wark
towards the significance of legal rules and i1 | ‘
of dispute/conflict management, o ' B
(c) neglect in many disputing studies until the early 1970s of the fact that
many of the societies under investigation had been influenced by and
b'ecome part of colonial states and a wider economy,2 the problems asy:
c1.ated with uncritically adopting dispute as a unit of analysis; merely sub.
stituting the study of disputes for the study of law ‘simply replaces ofie
problem with another’,2” SRR

{d) the problematic role of ethnography in the production of lcn()wlcc_ly,m :

Jstitutions outside provesses

One reason for adopting an ethnographic approach to law was to provide a
counterpoint to analyses of law based on abstract Jegal theory by engaging o the

study of people’s specific, concrete, lived-experiences of law. Bur while cthna: |,
graphy may provide another per spective on law which differs from those that '
are based on abstract legal theory it has also been subject to critique about it
cla1m§ to knowledge and representation. Clifford and Marcus?® and Mar¢im
- and Fischer?® among others, have challenged the ways in which anthropologists
h_a.ve constructed anthropological texts to establish “ethnographic authority's
Wl!msen has criticised the practice of ethnography as removing selected 15:'; res of
social context from its social formation resulting too often in a form of culty ral
essegtm]ism.-"%Feminist scholars have challenged what they perceive as the
dominance of male authority in the construction of knowledge, while feniinist
legal scholars have long been critical of the ways in which mainstreant lcg,:'ll‘ s

course fails to ?ake adequate, if any, account of women’s voices, practices, and
Xperiences in its analysis of law,31 o

supran. 12; J. L. Comaroff and S. A, Robeits, supra n. 13, i :
aw and Development in the Light of Dependency Theary'
~804; Capitalisme and Legal Change: An_ Africi
demic Press 1981); P. Fitzpatrick, T radtitionalistn and -
)28 Journal of African Law, 2027, ‘Law and Societies’ (1984) 22 Osppoidés -
it Simple to be a Marxist in Legal Anthropolopy:

supra n. 22 at 397; A, Griffichs supra n. 2 at 32,

(Berkeley University of California Press 1986):

Flies: A Political Economy of the Kula/:rlr{' ((_Tlii‘r:lgtr nm}l

in B. Hepple and E. Szyszczak (eds) IMscrinination: . .
: i C. Smart, Feminism and the Power of Law (Londos
vman “,’ "“H“" Discourse’ (1992) 1(1) Social & Legal Stadies at 29 44, Lty
wsays i esintso (London Sage 1995); C. MacKianon,: ‘Feministiy
‘ it the “a‘mlﬁ: Al f\;!i"'l'd“ foir 'Vhem'y‘ “983) 8(2) Signs at 6356583 Fearirismn-
di Discoursex on’ Life and Linit (Cambividge Mass, Haevard University: Press 19871
sl Contiadicrion and Social Changes A Sty of -
£ JOECES bf Divoree” (1983) 4 Wiseansinc Lt
and W5 Thorosaiden (odsh Ar thee Borredaries -
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All the problems associated with the weak, juristic or classic form of legal plu-
ralism come back to the question of power, that is, power o define law, to apply - .
it and to use it. In other words, to accord authority, legitimacy, and validity v
the claims made by the members of a society (or the converse). Collier and Starr
reject the concept of legal pluralism because, in their eyes, it fails to take ade-
quate account of the power relations that pertain to legal systems and their relas
tionships with one another, treating them as having equal weight when in reality
this is rarely the case.32 While this charge may be laid against the weak, juristic:
or classic form of legal pluralism, it is not necessarily valid for the strong, deeps
or new legal pluralism discussed later below.

However, as Wondinan® notes it is not clear whether this researcls "
revealed incampatible contradictions between the observaice of sources of law,
or between iarims claiming to regulate social behaviours ; i

For Woodmin, the study of legal pluralism must include state law pluriglism
within its remit, He makes the case for an ethnography of state law that wmilh;l
examine its plurality and diversity within legal fields, taking account of Vil
tion in ways which may promote a better understanding of how law wotks; fut
example by showing how a term like customary law may vary in its content -ime[
application according to whether it is applied by local people, as part ol their.
‘living’ law, as distinguished from what is recognised as customary faw: by
lawyers and courts.3® For John Griffiths, however, the notion of state liw pht-
ralism is an impossibility. Thus, the kind of legal pluralism depicted by Hooker,
is for him an expression of legal doctrine forming part of the state’s idealopical
assertions about law. He argues that Hooker’s categories of state law are sl
“on a conceptual analysis of law, derived from documentary evidence of the for:
mal rules of state law, rather than on the empirical or social facts that provide
- the foundation for his theory of legal pluralism. For John Griffiths, give it
the law of the state represents a single legal order, legal pluralism can of iy he:
said to exist where non-state law and state law coexist, for his definition of l(‘}&ﬂ‘
pluralism is centred on the recognition of non-state law. What others refer toas:
state law pluralism he views simply as instances of legal diversity or of faclo ol
uniformity of law within a single legal order. S L
- Woodman, however, highlights an important aspect of state law thit Johi
Griffiths ignores, that is, its salience and power as a social fact. Woodman
makes the point that state law need not be categorised as doctrine alone,. bt
‘may be viewed as having a reality in the social world that it inhabits. Thus rules
~ contained in an operative state law are social facts as well as doctrine. This
aspect of state law is comparable with non-state law and can be used to provick
the kind of insight that would be denied under a centralist/formalist moxdel
of law and that can, for example, account for the differences between folk
law and lawyers’ customary law.3? Such an approach, that treats state law it
social fact, has the advantage of undermining the ideclogical power of: the
centralist/formalist model, by blurring the boundaries between state and: o
state law on which such a model depends. While John Griffiths also sccks ta
undermine the power of this model he does so in the context of maintainiag
clear separation between state and non-state law which raises questions about
whether there is a fundamental difference between state law and non-state liw
and between non-state law and other elements of social ordering. These issucs
will be addressed in the section on strong legal pluralism below.

State law’s claims to integrity, coherence, and uniformit
gricy, y

In promoting the view that only state law is law and excluding other forms of *
normative ordering from falling within the definition of law, the legal centralist/ -
formalist model makes assertions about the integrity, coherence, and uniformity -
of state law. While legal pluralists have challenged its ideological assertions as t«s
the exclusivity of state law this has mainly been achieved, as Woodman points, -
out, by references to the existence and characteristics of non-state law.*! He'
argues that by focusing on the challenges raised by non-state law scholars ha '
tended to implicitly accept the integrity of state law and the claims made for it
(other than that of exclusivity). Yet he argues that “There is strong evidence that
stzte laws are (a) not internally self-consistent, logical systems, and (b) not clearly
bounded and distinct from other social normative orders’.>* Nonetheless he
underlines Merry’s observation that the ways in which other normative orders
shape state law are “particularly unstudied’.* -:_ :

He argues for recognition of state legal pluralism, pointing to research carricet:
out by scholars under the heading of Polycentricity of Law,* which is concerniil
with studying the use of sources of law in different sectors of state adminisu
tion in several Nordic countries. This kind of research, by acknowledging use i
differing sources of law, allows for the possibility of conflict between different.
state sectors as to the degree of authority that is accorded to the diffe
sources. Not only that, but it allows for the possibility of incompatibili

of Law: Feminism and Legal Theory (Routledge London 1991) at xi~xvi; L. B, Wliks;
Subordination, Rhetorical Survival Skills, and Sunday Shies: Notes on the Hearing of M G
M A. Fineman and N. S. Thomadsen (eds) At the Boundaries of Law: Feminism and Lo Theitis::
(London Routledge 1991) at 40-58; M. Minow, ‘Consider the Consequences’ (1986) 84 Miuligin.
Late Review at 900-918. ‘ ) i :

32 ], F. Collier and J. Starr (eds) History and Power in the Siudy of Law: New Directions i Leigal
Anthropology (Ithaca and London Cornell University Press 1989)

33 G, Woodman, 1deological Combat’, supra n. 2 at 51,

34 G, Woodman, 1declogical Combat’, supra n. 2 at 51,

35 5. E. Merry, supra n, 2 at 884, S :

36 H, Petersen and H. Zahle {(eds) Legal Polycentricitye Consequences of Pluralism: i La
(Abdershot Dartmouth 1995), . : : : :
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3. RECONCEIVING LAW: TRANSNATIONAL AND GLOBAL PERSPECTIVES

Taking che state as the central vantage or standpoint from which to analyse law
is also problematic in an age where law and legal institutions now cross local,
regional and national boundaries and in which the ‘local’ is embedded in and
shaped by regional, national, and international networks of power and informa-
tion. These intersecting, cross-cutting and dialectical relationships may be seen
as the product of globalisation, defined by Twining as ‘those processes which
tend to create and consolidate a unified world economy, a single ecological sys-
tem, and a complex network of communications that covers the whole globe,
even if it does not penetrate to every part of it’.% In this context, the power of
transnational forms of law and ordering derived from such diverse sources as
the European Union, the European Convention on Human Rights, the World
Trade Organisation, the World Bank, the International Monetary Fund, and
religious movements, is one that is either ignored or inadequately accounted for
under a statist/centralist conception of law. :
One arena where complex networks of communication have had an impact
on state governance is in the field of human rights, As Merry observes ‘indigen-~
ous groups often define themselves in terms being developed by the global move-
ment of indigenous peoples’ human rights and the provisions of state law’.*!
Such groups, in making claims to retain their land and/or water rights, are
forced by law to assert their cultural distinctiveness (regardless of whether that

is a dominant feature for the group itself) if such claims are to be successful. In *
this way ‘the legal provisions of the nation in which an indigenous community -
lives as well as those of the international order affect how a particular indigen- -

ous community presents itself and the kinds of identities it assumes’.*> This pet-

spective is important, for it belies one that would simply treat such groups a4 -

‘traditional’, in favour of acknowledging ‘recent accommodations to the shift:

ing global and national frameworks of power and meaning in which the cony- -

munity lives’.*3

Women’s groups within nation states have also managed to mobilise around
international conventions, such as the UN Convention on the Elimination of All
Forms of Discrimination Against Women, in order to challenge state laws thit.

have had an adverse impact on them and their children. For example, the ¢
of Unity Dow in Botswana who raised a constitutional challenge to the stat

citizenship laws which prevented children born to Tswana women mateied t
foreigners from acquiring citizenship, while at the same time granting citizen:

0 W, Twining, Globalisation and Legal Theory (London Edinburgh Dublin Butterworthy 0

a4
*1 G, E. Merry, ‘Crossing Boundaries: Ethnography in the Twenty-Fiest Cengury” (2000) 34
PolLAR 127-133 at 127. . :
8, R, Merry, ibid. at 127,
3§, . Merey, ibid, 41 ar 127,
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ship to the ¢hildyen of Vswiana men married to foreigners, and those of unmage:
ried Tswaia wonieii whose fathers were non-citizens. In bringing this case
Unity Dow had strong support from certain feminist groups within the country,.
such as Emang Basadi (Stand Up Women), as well as from other imcrmltimn‘\lv :
human rights networks, such as the Urban Morgan Institute for Human Righm »
University of Cincinnati College of Law, that lodged an Amicus Bricf with the
High Court in Botswana on her behalf,* SR o
With regard to economic development and international aid, there ha § beeiva:
shift in policy from providing direct aid to governments on the part of muled
lateral agencies and donor states and a corresponding redirection of investment:
and development funds to private sector organisations. An important catt. -
sequence of this policy has been the proliferation of non-governmental of L
isations (NGOs) that provide an array of services including cducation,
healthcare, voter literacy, small business development, tesource managementy
and monitoring of human rights. These NGOs represent a diverse areay of
organizations from multi-million pound organisations that operate ofl several
continents to agencies that represent commercial interests, grass roots uﬂimm?x‘iﬁf
or village based religious or cultural groups. While they vary greatly i t_‘f"“‘v‘f“"d“’f: '
size, organisational components, sources of funding, and their relationship witht
the state, it is clear that whatever their particular composition, ' :

Local and transnational NGO’s may also operate on a global level, forming allianges:
with private companies or other NGO’s to facilitate the exchange of ideas wid. -
information, mediation between commercial interests and humanitarian CONCErtsy -
and lobbying organizations like the UN on issues such as women’s empowcrment aried.

environmental preservation.s ' B

What is clear is that the role of the state must be re-examined in the context
of this intersection of development, transnational capital, civil socicty, non-
governmental actors, and states. Thus nation-states can no longer be treatedd
as discrete legal entities that can be studied in isolation either internally o
externally, IR
- For some scholars these transnational forms of order mark a ‘disengagemenit of-
law and state’,% while for others, like Sassen,#” the focus is not so much on dis
¢ngagement as on reconceiving the role of the state in ways that belie ity adher
¢nce to notions of sovereignty and territoriality. This is necessary, for a3 Sasser
observes, ‘today’s global economy poses a challenge because it simultancously

* For details, see A. Griffiths, ‘Gendering culture: towards a plural perspective oi Kweti
women’s rights’ in J. K. Cowar, M. Dembour and R, A, Wilson (edsy Culture ‘”“1, Rights:
Anthropological Perspeitivis (Cambeidpe Cambridge University Press 2001) 102-126 @ 17110,
L Leve and Lo Kariny liodugron Pivatiziog the Seate: Exbnography of Developmenty
Transnational Capital, il NGO Q000 2800 Paf AR 3 SRacSd 7 .
CMRONGLTwiningy sepri g A v Toward @ New, Common Seme: Fiisy
ence and Politics in by Beadi v Fondon Routledpe. 19955 e h
AR Saserry Dbt i o [‘imlimml
Bistingruistiad Leviure (18003 41 : - RN B
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transcends the authotity of the national state, yet is at least partly implanted i

nationa] tertitories and institutions’.*® The challenge exists because of methil

ological and conceptual frameworks employed by social scientists that tead ta
view the national and non-national as mutually exclusive zones and because of -
‘the explicit or implicit assumption abont the nation-state as the container af -

social processes and the implied correspondence of national territory and
national exclusive territoriality (the institutional encasement of that territory)’,

What is required is another perspective on the relationship between localy

regional, national, and global domains and their relationship with law, one,

which moves beyond an ‘ossified notion of culture and the binaries that it under

writes?, 50
Such a perspective involves an examination of how power operates in diffe

ent places, how it gets transformed, and an exploration of the complex ways i

which ‘local forms of knowledge and organization are constantly being
reworked in interaction with changing external conditions’,! so that the know:

ledge produced is both simultaneously local and global, but not universal.** i

this way there is a recognition of a reciprocal interaction between the global a el
the local in ways which do not essentialise either in terms of the ‘other’ hut

rather acknowledge the ways in which the global may constrain the local while:
at the same time also acknowledging the ways in which the local appropriates

and transforms the global for its own needs. » :
The importance of this type of analysis is that it undermines any view of glob-
alisation as a ‘monolithic entity’s3 the effects of which are dictated ‘by some

supranational hegemonic power’s* with uniform results, as this fails to capture. '

“global ordering in terms of a complex changing pattern of homogenization s
diversity’ 55 Merry observes that just as ‘local places cannot be studied in isol
tion, nor can the global be understood except as constituted by multiple local
clustered together at some local spot’.”¢ i

This a'so promotes an understanding of the relationship between local and
global domains that is not necessarily predicated upon territorial boundaries

and geographic space. For example, Sassen observes that the new internatinnal

finance professionals and immigrant workers ‘operate in contexts which are s
the same time local and global’.5” This is because finance professionals fori

<8 S, Sassen, ibid, at 1.
49 S, Sassen, ibid, at 1.

30 1, Abu-Lughod, ‘Introduction: Feminist Longing and Postcolonial Conditions® in L. Adw
Lughod (ed.) Remaking Wonten: Feminism and Modernity in the Middle East (Princeton Princeson

University Press 1998) 3~31 at 17.
51 N, Lang, supran. 1 at 50,

52 1, L. Moore, ‘Introduction’ in H. L. Moore {ed.) The Future of Anthropological Knowlpedgs:

(London :nd New York Routledge 1996) at 10.
53 H, 1. Moore, ibid. at 9. ‘
$4 N, Long, supra n. 1 at 42,

%3 N, Long, supra n. L at 50,
56 S, B Merry, supra n, 41 at 129,
78, Sessen, supra n, 47 at 3,

! «ir'vgn[”l »"1 pralism 30t

part of i netwark that cuts across the boundaries of nation st tes, Yet; al the
same tiine, these professionals experience very particular working conditions
(associated with' international finance centers) that form ‘part of an inrer:
national yet very localized work sub-culture’.5# Thus, what emerges is a glo\ml‘
netwotk of ‘local’ places that share specific features, but whete the definition r:f
‘local’ has nothing to d6 with geographic proximity. In the same way, immi
grants who enter new communities maintain cross border links with those left
behind in their countries of origin. Such links promote an understanding of C“!"
ture that may be viewed as ‘local’ because the immigrants and native compatsi:
ots share a common set of beliefs and practices, but which is not dependant
upon territoriality for its existence.

A recognition that culture and geographic space and territoriality need not
coincide is important because it highlights the fact that concepts of eyltural
identity, law, and difference, that gives rise to notions of the ‘other’, necdd it be
mapped in terms of territoriality. Greenhouse™ is critical of app roaches o le ral
pluralism that treat it ‘more or less as a synonym for cultural phuralism’s SW
argues that equating legal pluralism and social/cultural pluralism is hit%l*_l)' l““"h“,’
lematic because such an equation makes law a priori and preeminently a sigh 0
cultural identity, as if law’s production could be separated from the soiial
processes by which people self-identity or are identified by others as lﬁtfi"‘\ls%i‘.“*g
together in a ‘cultural group’.$? She rejects the ways in which ‘anthr opologienl
discussions on legal pluralism have tended to take an axiomatic corollary rels
tionship between the organisation of legal orders and an on-the-ground schemmit
of cultural identity—-as if cultural identity has some axiomatic corollary ?“ teer
ritory and legality’:5* This approach, which is premised on the ‘idea that law
and cultural identity are each other’s corollary’ is, as she points out, “funda-
mental to the cultural self-legitimations of the nation-state’.5% .

Yet the nation-state cannot be ignored. As Greenhouse acknowledges .‘W.h‘ki
the conceptual status of the nation-state is in doubt among social theovrists

. . . alier
honetheless as ‘recent analyses of globalisation and transnational life make

clear, current world conditions by no means remove the nation-state from the

" horizons of people’s stake and aspirations’.63 No more so than when consider

ing citizenship, yet as Greenhouse notes,’* this poses a connn_drmu f‘."l
. . . N . PSRRI 1) | € A
researchers for ‘ethnography is circular if one posits in advance the nation-st ate

“as a cultural or social entity, yet ethnography’s relevance depends to sm"‘;
" extent on democratic institutions and the ways they do and do not work inane ‘,

58 5. Sassen, sufprra n, 47 at 3,
5 C, Greenhouse, ibid, at 64,
69 C, Greenhousey (bl g 65,
6L, Greenhouse, dfid, ag 68,
6 O, Greenhaowsies thid, ae s,
B G Greenhade, SCbainia
o (L Greenhiisis, bk 45

9 220 POLAR 51104109 e 104,




302 Anne Griffiths 3 i

f , : Legal Pluvalisin. 304 -
across states’.5 What is required is re-engaging with the state fin wiys which
allow for it to be factored into ethnographic research as an element for discus:
sion but which does not focus on it as the primary point of reference from which
such research commences.®¢ :

it which v aid doe N , o T o
e wittiz,fx iy .331(1 docs, affect and invade it, sometimes at the invication of pes:
sons inside ity sometimes at its own instance.”! : ‘

ingsgz ::Zsf;hg Cctc;x;cetp}: to dﬁm:nstrate how state rf:gulnciqnwr‘cadms ‘_h‘j' »wmi!e.
ing foor of s fa y through the filters 'of.these social felds. [hwum lepal P““‘*}l"-'
: ocial fact that is not characteristic of a specific type of society v af i
e o5l Thcs et e b ok e
Moore makes no c)lai . lkt; R [;1r0V1dmg an empiical account O.f these fieldy
Noore claims about the nature of the orders that pertain to them e
nature and direction of influence between the normative orders. The
fact that they are semi-autonomous undermines the hegemonic claim to univer-

sal validi i i ot
§11ty and dominance for state law, as state law is acted upon by other
normative orders., Thus semi-autono

between state assertions of legality and

thi;l;lili) lfmﬁ?rtarllce of t'his perspec;ti\te is that it counteracts the Ewl;t‘a{i5§)(isi('i(bll m“ -
chrrc oball lega ordering as rooted in state law. This is necessary, for the weik,
juristic or classic legal pluralism cannot serve as the basis for an analytic and
descriptive framework of pluralism because the relationship between the law of
.the state ar}d other law is predefined.” Thus, in order to get away [rom lepul
centrallsrp in formulating a descriptive conception of legal pluralism i e
essary to ldentify. legal pluralism in the strong sense’.”? Moore’s model pruQi dex
g?(fv‘;ia:; :ﬁciczztg os;);thzlt only .that, but it has been developc‘d b).r H«:hc‘»!:ﬂ“ﬁ to
PO : ¢ dynamics of change and transformation in a socicty, -
Fitzpatrick,” for example, has gone on to develop the concept of ‘iirtegral
plurality’ vY}_xich focuses on the interaction between normative orders, based an
the pr oposition that state law is integrally constituted in relation to'a plurality
of social forms. In doing so, he makes the shift from seeing the seini-
aut;l)nomous.social ﬁfeld as constituted by state law, to observing how state law
> S ‘aped [?Y 1ts constituent normative orders and vice versa. From this peespoc:
't“',:l _LaW‘ Is the, uflsettl‘ed resultant of relations with a plurality of social formy:
:}i‘anl;e’tl’;;sl?}zivlvdis 1dent1tﬁi is constantly anAd inherently subject to Chzfllcngc". and
éic'tion?:f By dra“rrlii orcl) It] gj:ieor)i, Henry. integrates the dlmens'mn of 11\cI;Ytng|‘:tl‘
which acti ) g iddens’ analysis of structuré and action, accorchnpg (e
lon shapes structure and structures constrain and enable actions, b

4, STRONG, DEEP OR NEW LEGAL PLURALISM

The strong, deep or new legal pluralism provides a mechanism for doing this. It
recognises that legal pluralism exists in all societies, that is, that there are mul
tiple forms of ordering that pertain to members of a society that are not neces
sarily dependent upon the state for recognition of their authority. This form of -
pluralism allows for an analysis of law that avoids the kind of critiques leveled .
against the weak, juristic or classic legal pluralism discussed above. It acknow
ledges (as the other pluralism does not) what Santos has termed ‘porous
legality’ or ‘legal porosity’ that is ‘the conception of different legal spaces supe
imposed, interpenetrated, and mixed in our minds, as much as in our actions-
[that constitutes] interlegality”.s” »
A number of scholars, such as Pospisil,$¢ who wrote about different legal lev. -
els, and Smith who focused on corporations, have been associated with devel-
oping this new legal pluralism.® One of the most influential has been Sally Falk
Moore, whose concept of the semi-autonomous social field has provided o
framework for pursuing this type of pluralism (although Moore herself does not
explicitly locate her work within a legal pluralist tradition). Moore addr
the problem of the contextual character of law in her comparison between t}
Chagga of Tanzania and the garment industry in New York.” She developid:
the term ‘semi-autonomous social field’ to indicate a social unit that generat
and maintains its own norms. Thus, the semi-autonomous social field is one thaj

mous social fields highlight ~the “gap
empirical reality. '

can generate rules and customs and symbols internally, but that . .. is also vulne
to rules and decisions and other forces emanating from the larger world by which i i&.
surrounded. The semi-autonomous social field has rule-making capacitics, and; thy
means to induce or coerce compliance; but it is simultaneously set in a larger sl al

65 See also C. Greenhouse and D. ], Greenwood, ‘Introduction: The Ethnography of Deswiciaey
and Difference’ in C. Greenhouse {ed.) Democracy and Etbnography: Constructing ldentitivs iy
Multicultural Liberal States {Albany SUNY Press 1998) and C. Greenhouse, ‘Legal Pluralisn il
Cultural Difference’ supra n. 2 at 6171 . BRI et

66 H., L. Moore, supra 1. 52 at 12 argues that the focus should be on ‘the impact of goveri
tality on ways of living and on social institutions, including the state’. Ry

7 B, de Sousa Santos,“A Map of Misreading—Toward a Postmodern Conception of Liw’ {l
14(3) Tournal of Law & Society at 279-302. .

68 |, Pospisil, supran. 18, and Anthropology of Law: A Comparative Theory (New York Havje
& Row 1971). S

69 M. G. Smith, ‘Some Development in the Analytic Framework of Pluralism’ in L. Kupev i
M. G. Smith (eds) Pluralésm in Africa (Berkeley University of California Press 1969), Carporati
and Saciety (London Duckworth 1974). -

70 5. F. Moore, ‘Law and Social Change: The Semi-Autonomons Soetal Fleld as au Apprajiel
Subjest of Study® (1973)7 Law & Society Revigw a0 719746, R :

7! 8. F. Moore, ibid, at 720,

72 |
2 é \\/;/)n Bdcndad%cckman‘, ‘Legal Pluralism’ (2001) Tai Culture VI/1 8 2 at 1117,
77 G. Woodman, Ideological Combar’, supra n, 2 at 33. ’
- P. Fiezpatrick, *Law and Socieries suprm n, 26,

- P, Fiezpatrick, ibid, av 138, ' ) :

6 S, I N I : : . ‘ :
ledcal:ic:{r);.’ I .7‘11'0'!; I:u{h o l: u\m;{nl« Fategrated Theorising in the Socéology of Lt (Lvidar
')i;;l(«crif‘,«&-‘(““l;w:‘fl ',m !!Bl); memuuty [stice, Capitalise Society, and Fuman Ageicy: The

m,mw.ti”“ l: lflc)llfw (’l.ﬁqw i _{! e as.ism“ LBRATAY Lo o Sociery Rovien at 303327 T
Faw nncl py-i\,-fm: lu;t: ’tf?’;Z:?*i":;"‘i*f Fhttghts o e Discursive Proiducion of Stare
| it JUSHeR UG L Py sHalyss Tr arcention: (Gower
ot 1 L i o falys ‘v(c'-g 5) Iranscarcition. {Giwel




304 - Anne Crriffiths. ,
‘ ‘ , v Legal Pluralism 305

creates a space which allows for human actions to have an impact; even where
the persons who carry them out may be powerless.”” I

According to Merry, the new, strong or deep legal pluralism has reoriented,
or may in the future reorient, legal analysis away from the ideology of legal cen-
tralism and from essential definition of law in 2 number of ways.”® It can guide
it to an historical understanding, embracing an examination of the culeural or
ideological nature of law and legal systems, or towards a dialectical analysis of -
the relationship among normative orders that provides a framework of under
standing the dynamics of the imposition of law and of resistance to it.

S JO i Ly ‘ |
lle;;rlc:ﬂ;;::;gisl:,sg:ieiu::?rx:te has a centralist orientation—the task of contemportiy.
st com e s zrpretmg the cust(.)ma.ry law which evolved. in the L:nluntéﬂ
not concerned with understome.mp orary legislation and supreme court practice. It i3

anding the contemporar
that the people’s customs and Practices are constant
work of court decisions and interpretations, 52

v social contexts despite the fi
ly evolving outside of the frame:-

Such an . . .
For th aPPYOaCh Ignores the dynamics of social change and transfornuitios,
r those engaged in women’s law in Africa v Al

Concepts such as [the strong]
autonomous social field open u
law and life can be explored, t
ture of the factors that affect
decisions and directions that

legal pluralism and the associated tool of the semi-
P new and crucial ways within which the interadtion of
hereby making jt possible to obtain a more holfstic pic:”
women’s lived realities and the choices they make, or the -
are forced upon them 83 .

Working with gender

One arena whete this type of analysis has proved emancipatory is in discussions
concerning the gendered nature of law. As noted earlier, feminist scholars haves
long been critical of the ways in which mainstream legal discourse fails to tuke
account of gender in its analysis of law. A legal pluralist perspective provides it
means of giving recognition to those normative orders that impinge on women's
lives and so factor them into analyses which can take account of the conditiomns -
under which women and men find themselves silenced or unable to negotiaii
with others in terms of day-to-day social life, or the converse, and how thi
shapes their perceptions, access to and, use of law. My own Kwena ethnogyaphs
drawn from detailed life histories and extended case studies highlights the g
dered world in which women and men live and how this affects women's «
ferential access to law, empowering women in some contexts while constraitiing
them in others.”” In her study of how Swahili women pursue marital disputes in
local Kadhi’s (Islamic) courts, Hirsch offers a nuanced analysis of the ways i -
which women acquire power or are deprived of it in a setting where custont:
law, religious law, Western law, and social norms concerning male and fen
speech intersect and interact.®® Hellum’s work in Zimbabwe, which draws iy
the concept of the semi-autonomous social field in the framing of her researili,
reveals the ways in which norms regulating kinship, marriage and gender wy
upheld or generated in the process of resolving procreative problems,!
This type of analysis is especially pertinent for postcolonial socictics w
there is a tendency to analyse pluralism in terms of the weak, juristic, or ¢
model. The problem lies in the fact that, as Stewart observes: G

Working with globalisation

Af:{opting a perspective on legal
w*th approaches to analysing gl
_+ Given the uneven and diverse e
- study the processes of ‘internaliz

pluralism in the strong sense also meshes well
obalisation and the place of the local within it
ffects of globalisation Long stresses the need to -
order t0 uncover “the e atio;)’ and .‘reloafa'lizatior.l’ of global qugﬁti()l’\x}ll ‘
space and power Within ' glegxce o nevy 1d?nt1t1es, alliances :and Sjtl'l.lggl'k“ﬁ fore
perspectives are essential [fea ¢ populations.# In this enterprise acror-oriented
a sphere that is simply st ;cause they refuse to permit an analysis (){ thc‘ l‘(')c*‘;\l s
interests, or market }flor © 1p°rll through the imposition of external institurions,
agencies brought to bearces t a; crive from national, regiona}l or lntc‘}‘l‘l"l't’l()lh:l[ ;
énalysis that not only ex on i }? main, Instead, these perspectives provide foran
responds. Such an alfal ;mlnes ow the global shapes the local but how the )m‘ul .
 globalisation and its imz.]erS promotes a more finely tuned account of the effects of
represent socially constr Ven:iloms one t.hat acknowledges that these pl]lqn;um}c‘m’t
point not only allows fo‘lcie j“ continually negotiated proc‘esses.:'ﬂus view: .
 strategies for d caling withrs 0(}:121 :gency bUt. provides insights into lc?cal acto
priation or, even, subver i " fp oromena, involving their manip ulatlon,,:tml?,rc‘w
turn promc’,tes a;l underston d? such phenomena, in particular contexs. T'his in
_endowed with d Sanding of how these ‘external® interventions become:
ith diverse and localised sets of meaning and practices.

In this wa i i el
. s way, socm.l actors not only interact with globalisaton in terms of their
OWn existing experiences ;

77 A.Giddens, Central Problems in Social Theory: Action, Structure and Coutradiction ins
and understandings of culture, but also acquire new

Analysis (Berkeley University of California Press 1979).
78§, E. Merrty, supran. 2 at 889-890.
7 A Griffiths, supran. 2, i
8§, Hirsch, Pronozencing and Persevering: Gender and the Discowrses of Disputintg iver Afek
Islamic Court (Chicago University of Chicago Press 1998). L L
8t A. Hellum, Worner’s Human Rights and Legal Pluralism in Africas Mised: Mikute
Identities in Infertility Management in Zimbabwe (Osles and Harvare. Taio Aschehoup ol &
Books 1999), RN o

£ A, Stewart “Fhe conrteibmtivon of fe
Soclal Justice (Londun Waclkstiine

BOALS, Bentzon; A Heligin
e Law: Sonth-Nowih Exfiviioniei
Asit;héhullg and: Mend Biiiks 1998
N Lougy suprir v, Piedt

s '(‘g;j] ﬂ("“!l;n‘uhi ' Gt ot (e GG smeder L ; o

; g ! n A. Stewart (ed.) Gender Laip o

Pros J000L ¢ a1 p v - (: R :
T, Ageesnap, Prordting Cvoniided Theary
ien's i (N apway e Zimbabiwe Tang




306 Anne Griffiths

experiences and understandings which are generated in the course of this
encountet, so that, as Long observes, these processes provide ‘insights into the
processes of social transformation’.?* Thus a study of the concrete ways in which
social actors negotiate their universe serves as an alternative form of analysis to
that which is based on abstract and theoretical forms of discourse that seek to
account for both continuity and change in social relations. The value of this type
of analysis lies in the fact that actors’ actions ‘can in no way be seen as simply
determined by planned intervention or by the exigencies of culture’.? It also, as
Long has argued, provides ‘new insights into the interptetation and analysis of
neo-liberal policies, theories and practices that go beyond the common tendency
to explore them solely from a macro-economic or macro-political angle’.8”

5. CRITIQUES OF THIS MODEL

This more open-ended approach to pluralism has come under attack for being
too vague and ill-defined, in danger of drawing no distinction between the dif-
fering normative orders, and thus, conflating them all under the rubric of law.
For Tamanaha,® embracing a Malinowskian notion of law as ‘all the rules con-
cerned and acted upon as binding obligations’® is unworkable because it is so
broad as to make the concept of legal pluralism neither definable or useful. For
Teubner,*® defining pluralism in terms of vague connections between social and
legal terms that are interpenetrating and mutually constitutive merely creates a
situation of ‘ambiguity and confusion’.®! Tamanaha maintains that lumping all
normative orders together is unscientific because he argues that there is an empir-
ical distinction between state law and other forms of normative ordering.®* He
views state law norms and non-state norms as being ontologically distinct
because state ]aw norms come into being through the institutional apparatus of
the state, while non-state norms are social norms that exist by virtue of their
being part of the social life of the group, rather than through institutional recog:
nition. While acknowledging that non-state norms may become incorporated

into state law (by virtue of their recognition by designated state officials), where.

this occurs they become transformed in such a way that they can no longer be
identified as non-state norms. Thus, weak legal pluralism cannot exist.

85 N. Long, ibid. at 50.

8 N. Long, ibid. at 52.

87 N. Long, ibid. at 52

88 B, Z. Tamanaha, ‘The Folly of the “Social Scientific Concept” of Legal Pluralism’ (1993)
Journal of Law & Society at 192-217.

89 B, Ma'inowski, Crime and Custom in Savage Society (London Kegan Paul 1926) at 55. -
. 90 G. Teabner, ‘The Two Faces of Janus: Rethinking Legal Pluralism’® (1992) 13 Cardozo i
Review 14431462 at 1444,

1 For th s reason Teubner turns to systems theory to provide a definition of legal pluratism, g

a critique of his approach see Twining, supra n, 40 at 87, :
92 B, Z. Tamanaha, sapra n B8 and Realistic Socio-Legal Theorys Pragmatisn and -a’ $uis
Theory of Lene (Oxtord Clarendon Press 1997), ’ : :
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The probléin thint legal pluralism presents for scholars such as '_l’mn;m’z\h:l it
that legal ordess or systems require to be clearly identified, The difficulty is that
legal pluralism rejects a definition of state law which is limited co state law, Yot
once non-state law is acknowledged it becomes impossible to define law pre:
cisely and any attempt to do so ‘slides to the conclusion that all forms of soct
control are law’,?3 Such a conclusion renders it impossible to define law i awity
that can allow the concept of legal pluralism to be sustained. Tamanalis alsd
rejects strong legal pluralism on the basis that it embraces an anti-state idéologys ‘
which presupposes that non-state or indigenous law is good, a bias that l‘t:!ldtﬂ‘ﬁ :
the concept inadequate as an analytical tool for legal analysis. o

These arguments have been countered by claims that such an analysis fails to
take account of the social scientific concept of law as a social fact, without any Pt
sumption about whether it is good or bad. From this perspective both stai and
* non-state law are social facts and both embody aspects of control and pacticalar
forms of argumentation so that, for Woodman ‘the distinction berween statt MW:
* as doctrine and non-state law as social ordering is no more than a distinction ol
relative emphasis on the sources of information most readily available, “"A‘ an
ontological divide’.%¢ Woodman rejects Tamanaha’s attempt to define faw i‘i‘ “; :
 distinct form of social control which is clearly distinguishable from tllcvnifh“r“ O
pointing out that attempts to do so have proved unsuccessful in this regard, EW |
argues that if there is no empirically discoverable dividing line that may hfﬁ ﬁ‘}l’l"hm“'
to the field of social control ‘we must simply accept that all social control " 1~’fv“‘l3 '
 of the subject matter of legal pluralism’.% To take for granted that such a dl\f'd“l}’v '
- line exists, without empirical proof, is both ‘irrational and unscientific’. Hin‘lll‘dl‘!h
“Tamanaha’s argument that it is essential to distinguish state laws from other H"C‘f‘l .
‘norms because there is no other means of differentiating law ‘is also not & valid-
“social scientific argument’®” Thus, while Tamanaha observes that ‘Stl'(’}\t?% lepa
-pluralism is the product of social scientists’®® his argnments operate at at ‘:dcuhmg
ical level and fail to engage with a social scientific perspective on law.” .
+. While other scholars, such as Cotterell'®® espouse a more modemm‘ view o
legal pluralism, allowing for its possibility, they still give analytical primtacy l‘(vi
state law. Even Merry in her approach to pluralism observes ‘it is css.cntml ta
see state law as fundamentally different [from other forms of ordering) in that l(

w ol
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#* G, Woodman, ‘Ideological Combat’, supran. 2 at 43,

95 G. Woodman, ibid. at 44.
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exercises the coercive power of the state and monopolizes the symbolic power
associated with state authority”.1! Yet F. von Benda-Beckmarisi takes issue with
Merry on the grounds that she conflates ways in which the concept has been elals-
orated in empirical research with the issue of whether or not ‘the concept as such
can be useful as a theoretical possibility of pluralism’.1°2 He makes the case for
more rigorous attention to be paid to legal pluralism as an analytical concept. In
developing this abstract concepr he would adopt a plurality of normative ordery
In society as the point of departure for empirical research. The advantage of this
approach is that it would take account of normative systems’ ideologies, their
claims to exclusive validity and to the monopoly of legitimate power as empirical
phenomena. This means that such claims would form part of the object of study:
They would not, therefore, be taken as the starting point from which rescarch.
would commence that might lead to the exclusion of certain types of normative i
ordering from consideration on the basis of their lack of recognition by the dou:
inant system (as is the case with a statist model of law). This is important for ax
K. von Benda-Beckmann has obsetved it is not only state law that lays claim ta
exclusive validity; religious and local laws also make such claims.103 .
Adopting such an approach would not mean that law would become indis:
tinguishable from all other forms of social ordering as ‘differences in the sour
of rules and the sources of effective inducement and coetcion can easily be ¢l
ified by indicating the dimensions along which manifestations of law vary
The strength of this analytical approach is that it ‘provides a starting point.{
looking at similarities and differences in several dimensions of variation. .ifi
consistent way and therefore provides a much better perspective on differe
in form and function than the state-connected concept’.1® This is becay
does not subscribe to any particular ideology of law and it also allows deg
of differentiation in state law to be documented, differences which are. ol
obscured at present because of an implicit acceptance of the rhetoric coni¢
the homogeneity of state law. _
Another challenge that has been leveled against this approach to lega

Il

culture that gave rise to them. In so far as other people’s normative-
would be made to conform to Western categories this is an ethnocentric ¢

101§ E. Merry, supra n. 2 at 879. BRI

12 F, yon Benda-Beckmann, ‘Riding the Centaur—Reflections on the Identjiies ok
Anthropology’ (Unpublished paper given at the International Workshop on Anthropoldgy afia
atthe Max Planck Institute for Social Anthropology, Halle 22 Sept, 2001) at 8. See alises (v 1
Beckmann, ‘Citizens, strangers and indigenous peoples: Conceptual politics and legal gl
F. vonBenda-Beckmann, K. von Benda-Beckmann and A, Hoekema (eds), Nacaral reacni
ronmental and legal pluralism, Yearbook Law and Antbropology 9 1-42 at 7-9,

103 K, yvon Benda-Beckmann, supra n. 72.

104 F, yon Benda-Beckmann, supra n, 102 at 9 and at 20-21,

0S5 F_ yon Benda-Beckmann, ibid. a1 9. : -

05 5 A, Roberts, ‘Against Legal Phaealism: Some Retlections on the Conten
of the Legal Domain’ (1998) 42 Journaf of Legal Pluvalism snd Unofficial Laie 95
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prisc, onie that sueks to enlarge the legal domain but on the basis of a parochial
concgpiimn of law. For this reason it is an inadequate tool for the purposes of
dcﬁlll}lg law cross-culturally and engaging in comparative analysis:

This critique of legal pluralism, however, raises two issues that it fails to

~a) the notion that any conception of law must necessarily be based o

Western legal theory, and thus, a denial that a more adequate, less cthno
centric, theory of law can ever be developed for comparative purposes; ithl
Fhat it leaves the ideology of state law intact, for it continues to define law
in parochial terms that continue to exclude all those that are ‘othet’
because they fail to conform to its remit,

b)

6. MOVING FORWARD: DEVELOPING A RESEARCH AGENDA

These debates highlight the extent to which approaches to legal piur‘aliﬁm are

~dependant upon the ways in which law itself is constructed as a concept, Such
constl"uction marks ongoing processes of identification, negotiation, and ol
testation reflecting a project that is always in the making as scholars search for
continuity and transformation in their analyses of law over time. Thice ways i
wh |
vein could make a contribution to these debates and to the development of 4
rc.:search agenda that more adequately takes account of the global |
dimensions of law would be to explore the following.

ich an actor-oriented, ethnographic study of law in the strong legal pluralist

and local

AW as a system of representation and meaning

yse law in terms of a system of representation, one
1at creates meaning within a system of state power. Suich an analysis would

xamine how law creates, produces and enforces meanings and relationships

bout civilization, rationality, equality, and due process. It would attend to the

ultural si

Htural significance of law through examining discourses concerned, for exams
with development, democratisation, and the rule of law. However, it would

156 focus on the processes by which law comes to be a sign of cultural identity

d the implications that this has for claims to citizenship and for the rights of
tious ethnic ot minority groups, which would not be solely dependent upon
*§ ASSELtions as to territory or territoriality, Indeed, in this process it is not

»litlyvthe law of the state that consteructs meaning but also religious law, local nor-

Ative orders and customary law that penerate their own version of identity. Such
weh would provide: a more detailed comprehension of the ways in which
_I’i()}l:lti()lpl“ﬂl movements work, e well ns o more comprehensive: unders
ling of the fuvrors widerlyitig religions movenion s which ct: aeross
§ T jiu_u't af the opposition to the
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Mobilisation of law at a local, national and international level

This analysis would examine the ways in which indigenous or local people seck
to mobilise the support of the international community by engaging with a
human rights discourse of self-determination and cultural rights. Such research
would look at what sources these actors draw on in the construction of their
claims and the ways in which they utilise international or global networks to
construct their cultural identity. It would also explore the extent to which their
claims are constrained by state law, while at the same time rendering state law
open to challenge. It would investigate what are the shifting global, national and.
local frameworks of power that make such claims possible. Such research would
directly examine the ways law, power and solidarities cross-cut each other and
would take account of the circulation and materialisations of power in the local
construction of authority, identities, norms and strategies. Natural resource
management and environmental protection presents ome pressing area for
research, where indigenous groups and their representatives are trying to
develop ‘indigenous’ forms of management of tropical forests, land, and water
by calling for recognition of local communal rights. The ways in which they for-
mulate their claims, in terms of participation, self government, ‘good governi«
ance’ and sustainability, derived from the language of administration and
international law, would make for a fruitful area of study.

State law as shaped by other normative orders

This approach would explore the ways in which other normative orders shape
state law that would provide for detailed analyses of its plurality and diversity
within legal fields. This would allow for a more systematic account of the
conditions which give rise to variation in state law, including the degrees of ity
institutionalization and mandatoriness. Such an analysis would provide a more
fully informed understanding of the ways in which state law works, one which
allows for differing degrees of compatibility and/or incompatibility, thus empiti-
cally subjecting state law’s claims to homogeneity to investigation. It would also
examine the vatying ways in which bureaucratic government agencies seek to
administer the lives of those individuals and collectivities that are subject to them
while ac the same time taking account of the ways in which such persons and
groups respond. Thus it would explore the multifarious ways in which the stare,
through its. various development programmes and organizational structures
attempts to control tetritory and people, and how this relates to non-state modes
of control and regulation at both local and supranational levels. Part of this
research would explore the ways in which state legal systems manage the
differing ideological charters of its constituent populations and negotiate cultural
meanings of difference. Such an approach would ensure that, in analysing differ-

ence, legal pluralism and cultural pluralism do not simply become equated with

one another in ways that map the cultural sell-legitinuitions of narion-states,
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Globczlisation and Law

JOHN FLOOD

N AN ESSAY on the aftermath of the destruction of the World Trade Centre
New York City, the political scientist, David Held, wrote: :

Inour world, it is not only the violent exception that links people together icross ho
ders; the very nature of everyday problems and processes joins prople in mmlip
ways. From the movement of ideas and cultural artifacts to the fundamental s
raised by genetic engineering, from rhe conditions of financial sl‘zllvillity L6 env ikl
mental degradarion, the fate and fortunes of each of us are thoroughly ingesiwinesl,

Four months later on 1 January 2002, the Euro became the commaon etirreli
of most of Europe. Whether one was in Spain, Greece, Belgium or Germany, of
would reach into one’s wallet for the same money. Nearly 300 millioi peop
were using a currency that had replaced drachmas, francs, pesetas wnd fatks

Two events that are emotionally and materially quite distinet, yet theit ri
ifications will be felt around the world for a long time. They cncup&:u'um Sy
of the positive and negative aspects of globalisation. A common cugrency i
vides for transparency in exchanges: differentials in the price of a Volkswiige
Golf in Spain and the Netherlands become readily apparent. One no-long
needs the Economist’s Big Mac index to calculate relative affordability. 1ot
do not have to wonder whether they are losing out on exchange rate cthrMin

Although good things can flow from globalisation, the potential for sufteris
is omnipresent and rising. Transnational currencies such as the dull;\:ﬁ,‘pulu
sterling or Euro give uncosted advantages to their host states, allowing them
inflate domestic debt at the expense of developing nations. Countries relying
primary resources such as minerals or agriculture are rarely able to sel prig
that embody their ideal value of the products. The fatures and commili
exchanges in Chicago and London determine those for them. Only countrics
national corporations with the power to form a monopoly (cg DeBeers:al

diamonds) or a cartel (eg OPEC and oil) that make possible a high racgin

rent in their prices are safe from the vagaries of the world markets. T'he kinds
economic differences found between the US and Argentina or Mali ive poie
tially serious stimuli to violence and other illegal activizies like the drugtrag
human trafficking and money laundering, '

) ‘ D. Held, “Violence and Justice in a CGlobul Agefin A fter Sep. 11: Porspeatives frapi the Soe
Sciences (hitp://www.ssrc.org/sept1/essayalbili livns. 1001y. L :



