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| ‘ A Brief History of Natural Law:
II. From Natural Law to Natural Rights

I. THE STOICS AND NATURAL RIGHT

The Romans adopted the Greek approach to justice and Roman law
developed into the most advanced ancient legal system. The Latin
words for justice and law derive from the same root, their semantic
field is the same in Greek and Latin (dikaion and jus for nght/law;
dikaiosyne and justitia for justice). The Roman jus, hike the Greek
dikaion, was both the lawful and the just,' the aim of the jurist in ecach
dispute was to serve justice by aiming at the just solution (jus, id quod
justum est and jus objectum justitiae).> The first lines of the Digest state
that justitia est constans and perpetua voluntas jus suum cuique tribuendi and
that law derives from justice: est autem a justitia appelatum jus.” And
when the Digest says that jus est ars boni et aequi or that the object of
justice is honeste vivere, alterum non laedere, suum cuique tribuere,* 1t fol-
lows the Aristotelian conception of particular justice.

For the Roman jurist, as for the Greek, the jus was not a collection
of rules but the just and rightful outcome of a dispute. The Digest says
that “our proper civil law is not written but consists solely of the
interpretations of the jurists”.® The opnions of the jurisconsults
started being written and eventually acquired a persuasive force for

' Some legal historians derive the etymology of jus from the Latin jussum and jubeo, to
order. This possible association has been used to hink jus with legal posttivism. But jubere doces
not mean commandment in Latin, The semantic field of the Greek dikaion with ats hnk
between just and lawful influenced the Latin and led to a similar hnk. See Michel Villey, Le
droif et les droits de I"homme (Pans, P.U.F, 19%3) 39, 48.

‘: Thomas Aquinas, Summa Theologiae, 2.2a¢.57.1.

" '_Dl,g'l"‘l 1110 Ulpran; Institutes 111 | e

The full passage is: “ Justitia est constans el perpetua voluntas jus saum caique tribuendi: 1) Juns
praccepta sunt haec: honeste vivere, alterum non laedere, sutm cuique tribuere; 2) juns-pudentia ¢st b
‘”":“m atque humanorum rerum notitia, justi atque injust sdentia”. Digest L1, 1o, Ulpian.

At et proprium jus dvile, quod sine scripto in sola prudentium intepretatione consistst” Digest,

L3 3, Pomponius.
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later cases but the method rcmaincd dialectical and Casy
“Starting from the study of just and unjust determinations, Jurisp,
dence ises to general knowledge and comes to formulate ‘dcfmi:
gons'. ‘rules’, ‘verdicts’ — opinions of the junsconsults™.© The jy,s civil
is 2 collection of just decisions and junsprudential rules, of the Pro.
cedural decrees of the magistrates and, later, of the decrees of jUrists
of the imperial court and has little affinity with contemporary Systemy
of law, except with the common law before the assault of the
European codifying spinit. The Digest states clearly that “the ny.
describes a reality briefly. The jus does not denive trom the rule by,
the jus that exists creates the rule”.” The jus designates the just share
of cach citizen in his relationship with others. The jura are not inds-
vidual rights but real entities 1n the world, “objective™ relationg
amongst citizens. They are often things and especially incorporeals
but thev include also institutions, such as the marnage, patermity or
trade. Gaius lists amongst the jura “the jus of building houses higher
and obstructing the hight of neighbounng houses, or not doing so,
because 1t obstructs their hght; the jus of streams and gutters, that s
of a neighbour taking a stream or gutter overflow through his yard or
house™. ™ Cutting through the contemporary distinction between
nghts and duties, the jura refer also to cinizens” civic duties and bur-
dens. The duty to serve in the army, for example, 15 a jus and, the
brutal execution of a parmnicide 1s also called the murderer’s jus. But
prpdominantl)(. Jus 1s the just outcome of distmbution, the calculation
of .tht‘ just proportion amongst external things shared by the citizens.

lt. 1s also the end of the just act or judgment, the aim of the art of law
(+d ad quod terminatus actus justititae). For the classical lawyers, “jura arc

plamly not rights in the modern sense”.” As Michel Villey has argucd.

i Ulp'aﬂ'ﬂodcﬁnitjon Of Justice as suum jus cuique tribuere, the jus refers

hot to an individual nght but to the just share or due determined

Wlthm’m estabhished structure of relationships and varying with cach

person s status and role.'” Like the Greek dikaion, therefore, the /%

© Villey. op.cnt, supra n. 1, 66

" “Regula est quare rem .
quae est breviter enarrant Jus ; d & juse, quod
mpula fial”. Digest, 50, 19. | Paul Jus non a segula sumatur sed a por
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difters both from a moral code and from a system of positive laws reg-
ylating conduct. - | s
Aristotelian concepts of legal justice su.rvwc:d and thrived in Rome,
where the Stoic ideas of natural law, simphfied and transfx>mlcd by
Cicero, were also applied for the first tme. As the (}r.cck city-states
qarted dissolving, first in the Macedonian and later in the Roman
Empires, the idea of a law common to all impenal subjects, of a jus

gentium started to take hold. The Stoics had stayed away from direct

pohtical involvement, but the morality ot"u.nivc.‘mal humanity, which
they espoused and based on norms deriving from ragonal human
nature, could be used equally well to restrain thc. irrational passions
of individuals and ethmc and local natim}ahsms, in favour Qt a NCW
cosmopolitanism. The Stoic Chryssipus, for c?(amplc, descnbed uni-
versal humanity as a nation, while for Posidonmus, thg world was thc
commonwealth of gods and men™.'" But 1t was Cicero, an eclectic
Stoic and a pragmatic lawyer and politician, who.tumed the rational
universality of Stoicism into the legal ideology of Rome.
Cicero rationalised Roman law and claimed that many of its cen-
iral tenets could be traced back to universal rational norms. In the
process, the Stoic “common notions’, thmugh which men partook
of universal reason and became aware of 1ts dictates, were -psychqlo-
gised. The orthos logos or nght reason of the (}rccl;s. which umto@
natural necessity with the laws of reason, was turned mto the recta ratio
of good sense, “though of course as a common sense that has bcc(m.\c
the supreme source of law™.'> When the Roman jurists spnk‘c of _;u.f
naturale or used nature to explain or qualify legal concept, therr terms
had less of an Aristotelian tint and more of a practical import: .F'or
‘natural’ was to them not only what followed from physical quahnes
of men and things, but also what, within the framework of that

Fuck ind., §-39. Michel Villey's response was that whilc domerm ﬂ%mtdnzm‘\“w 0;’:-:
words Or (h")gr\' it was not a ‘Lg.ll construct bll( A4 ?rc-k}:)l R‘l‘!“ “‘qu * ﬂW ‘,{ .ﬁ,“m
Villey, the whole structure of language mn Rome was butlt around cond cpfs \.;U;C! e
ours in which the concepts of the subject and subjective nghts e oy P: - | ': ,,: ans dd
les droits de I’ homme Op.Cit., supra n. 1, 74104 Tuck agreed that the “classi zb .k-"vc it
not have a theory about legal relanonshups in which the moderm nonmln «fi’ .‘;uh ):twb .
Played any part”, thad. at 12. He differs trom \f:lkv. bowever, who be K“.‘ | ‘; m)c:s that
nghts were mtroduced after the normnahst revoluton in the 14th ccnfu’:‘! : e :-q:md cre-
the first glossators collapsed the concepts of jues and dommzm 10 tht" :}zl‘ ;:;:t:_ \wc e
ated the orynns of a theory of nghts For an cxhaustive FEVIcCW (;:; - &' ak

Tierney, The Idea of Natural Rghts (Atlanta, Scholars Press, 1997) Chapeer 1.

Schmmde trans.)
" Quoted in Ernst Bloch, Natwal Law and Human Drgrty . ]

Cambridge, Mass, MIT Press, 1958) 14
" iad., 20,
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. 1. FROM NATURAL LAW TO NATURAL RIGHTS 51
system, scemed to square with the normal and reasonab|e orde

. ' . ’ r v | X . b ' .
human interests and, for this reason, not 1n need of further of Next, the umccpt of naturg‘. The Anstotehan nature was a nor-
¥ mative concept which combined the essence of a thing with us

dence”.!? Sall, the Roman jus continued to signify a set of objectyy 16 & 2 . :
relations in the world and, like Greek law, did not have ;3 conce ¢ potcnnal for growth and perfection, the efficient and final end of the

™ . . ’ ¢ . : p‘ u~ & .~ - ~- \. ’ . 4 S . . » " . » T
individual rights. And while Anstotle and universal legality myy have cosmos and Ot.‘l" b;]mgs At things. .bto(;cl:u:ul;n veas ek SRS
~ s - ' e . lts ative character was retained but became an omnipresent
pragmatically coincided for a briet period, through the needs of the . 155 ROFMATIVE COZRACEET ), the | fund ‘ 1
. ‘ : ' ; - : “re Spint (puaecumaj), tNce [ogoes Or rcason rouna 4as secanng
Roman Empire, they soon diverged again. Aristotehan justice m l and determining spint : 2 s

in everything. This ommnipotent logos umtes man and world; in

its last grand appearance in the wntings of Thomas Aguinas - . R
grand app i Aquinas and then humans. it acts like the artist’s fire:'® 1t begets and sculpts the body

'
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gradually descended into posiivism. The natural nght tradition, o
the other hand, influenced by Stowcism and Chnstiamty, moved
towards a command-theory of law and a subject-based Interpretation
of right and prepared the modern conception of human rights. Let us
examine closer some of the main elements of Stoic thought which.
misdigested and eclectically revised by Cicero, exerted such immense
influence on later pohtical and legal thoughe. '

The Stoic teaching radically changed both the classical method of
arguing about the naturally nght and the content of nature, the
source of law. Nature became the source of 2 definite set of rules and

porfns..of a legal code, and stopped being 2 wav of arguing against
msnt.utmnal crystallisations and common :mmic)ﬁs. The Stoics were
thc hirst pagans to believe that natural law was the expression of 2
dmnc reason which pervaded the world and made human law on¢
of '8 aspects. Cicero’s famous quotation from the Republic 1s worth
quoting at length:

The true law. is the law of

all reason, m accordance with nature known
to ’ unchangc

duties by .JHC and impenishable, it should call men to their
¥ 16 precepts and deter them from wrongdomg with its pro-

hibitions = e ,

. lmpomob.; (.‘-To curtail this law i< unholy, to amend it illicit, to repal_

————y nor L:an we be dispensed from it by the order cither of
Popular assembly; nor need we look for anyone to clanty

O Interpret it; nor will ;
» ot will it be one law | e

. C law yme . onc in
Athens, nor otherwise in Rome and a ditferent

same law, cternal tomorrow than it is t sday: but one and the
and (;()d. iud and ur)(h.lngcabl(‘ “’ﬂ] blnd all p(‘op]c ;nd au agﬁl
UnchN‘ .rul Cigner, CX'V.)UlldCT and cnacter, will bC thc 50!(' Jnd
- T and governor of 4]l things 1S
is God- NVEN. ate .
the natum}&ngf?t‘ :):'( :lﬂ‘and absolute natural law had little to do with
‘ the Sophists or of Plato and Anistotle.
h" i y . \RW lJW m Rmm Tl'mm“
* Michei Ville '
R ? “h’{m :
; (.k.cm, I('M,, N k::ﬁ“'t:’nbw ! "u Dmal,. Parm (4I:h od. "77‘) ‘2"4‘0- )
. (< )xtntd. Uxford Uﬂwc'.“(y Press. 199%) iil, =

'
1949 Studia ¢t Documenta Fhston¥

and makes it cohere by assembling its components (logos sper-
matikos).'” But it also commands the whole world, in the same way
that the emperor commands his empire. Diogenes Laertius wrote that
nature “is the force which constrains the world . . . a stable force
which derives from itself, produces the seminal reasons and contains
what comes from it”."® Nature was therefore ontologised and spiri-
tualised: it became the creative spirit or life principle which, m 1ts
pure state, 1s God while in man resides in the soul. The soul, Ciccm's
vis innata. is an internal force which unites human with divine logos
and makes them discern the law of nature, which they are bound to
observe. |
Natura initium juris said Cicero.'” The law, human mstitutions,
rules and all worldly order proceed from a single source, all-
powerful nature, the sole fons legum et juris®’ and logos discloses them
to man. Nature commands. it is 2 moral precept which ‘ordcrs men
to obey the sovereign logos which rules history. Natural nght became
a matter of itrospection and revelaton rather than of rational con-
templation and dialectical confrontation and led to an abstract puw;l-
ity of precepts which anticipated Kant. As a result, two possibilities
were opened. In the first, nature, with 1ts principles of human dignity
and social equality, was retained as a category of soctal and legal
opposition and as the content of right. The second and dumm.mt,
however, equated natural with posinve law and the real with the
rational and anticipated Hegel. It privileged thc passive and pr.w;‘at:;
morality of the happy soul and sanctioned existing mstituf1ons, uxl.
hicrarchies and inequalities with the impnimatur of reason and na.tlurt.
”‘Y‘& which had started s carecer m Opposiion to nomoes, CAmMc

finally to be identified with it

* Cicero, De natura deomem (R W. Walsh trans.) (Oxford, Clarendon, 1997) n. za. s7.

17 ind {1 t1.29, 11.22 <%, - P

Fhogenes Lacrtnes, VI 145, q\mtcd i Vilicy, supra i 14, | ‘ 4
Cicera, e imvennone (H. M. Hubbell trams ) (1 omdon, l‘k'mcnwm. m");:;.) :z, $
Cicero, De Legibus (N. Rudd tram.) (Oxtord, Oxtosd Umsversaty Press,
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A BRIEF HISTORY OF NATURAL LAW-

How could one find the content of this natural law? The right
son or recta ratio proceeds from the God ot logos and 1ts Commandsh
placed n the conscience, through the “common notions™ menti\ml:;
above. The logos has been inscnbed on the soul and the Paramoun
duty 1s to follow its commands. The sage does not need to observe
nature or the city but only to hsten to his mner voice. Storcia
became a rehgion wath reason 1ts god and law, and wath natural ng
closer to the pnvate morality of conscience than to the classical legd
method. The Stoic concepts of nature and law had more n commen
with Christianity than with Anstotle and led directly to the moder
1deg of human nature. Let us summanse some Stoic mnovations
which paved the way to the legal humanism of the moderns.

Tl’mc law no longer denives from external but from human nature,
man s reason. Man 1s celebrated as a ratonal being and s @ven 3 pre-
eminent position above the rest of nature. against Anstotehan physics,
n whxc}; 'thc force of nature harmonised and hierarchised humans and
:2:1}3:“ P:Z ;( !;:ult while nature and reason were imually closeh
——i o n‘c‘\c.ntu;lly came to replace nature as the principd
—t alsu‘rm :;ng its commands s to follow our nature. Bt
surest guide to mon ne e FYCryont: adt equal Jocc 0 3 E

thcc':;:\mand\ s the reason of sages (ratio mensque o
of the spint or reason :}:{:: the legalator or padge u (hf m-mhm?
rd e ‘ entered the histoncal stage > Finally. e

f legal and moral rules drscovered

Romans be v Thc dikaion of the Greeks and the s of o

tem t)fm(m ‘dﬁ'ntn'hcd with a set of laws leges and became 3 ) bl
nal rules, discovered by the teasoa of the sapes.

Jacques Dernda b ,
metaphyscs, ("k‘g!x?b called the domnant tradinon of Wete™

| Mric 24 In the St e c et CXPIY
20N of _ oics, we find the first

3 Phth‘Phu al and Mu‘)l(\gical construcnon we have calked
= 1t dentities the logos as reason with the b

l .
— (: ’:m’ Ry & Hobbes, self-prescrvation, ot
Pl Y - e o
S LY M&meutdthtmhoflh‘w
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and presents rational rule as the foundation and spint of community.
Being 1s equated wath presence, with what 1s present mn conscious-
acss. and with the primacy of logos as nomos. Indeed, being is present
. law and this immanence gives rational law an ontological pre-
eminence. Ratonalism, the cult of the legislator and of rules associ-
sted with fegal posiivism, the celebranon ot individual nights which
derive from human nature, they all appear tor the first time together
n late Stoic thought and Cicero. But law’s ontologncal dimension
abko promotes 1deas of human dignity and social equality. The law as
reason that begets the world pushes towards an, admlt.tcdly abstract,
fratermty of all humankind. In this latter aspect, Stoie mtu.r:fl law
remains one of the most honourable chapters in the history of ideas
and 1s hinked with the later theones of natural and human nghts.

But the mam force moving the law towards a theory of natural
rights was 1its gradual chnstiamsation. Jewish cosmology did not pos-
sess an inclusive and purposive concept of the cosmos. For the Jewsh
rehgion, the umverse s the creation of God. It displays his ommipo-
tence and presence precisely through his absence imd, as ‘such. it can-
not acquire the autarchic normative weight of the Greek physu:
Stmlarly, Chnistianity claimed that the world h.3d been crc.m:d eX
mihilo through the free act of God. Nature, the mvention n.f Greek
philosophical imaginaton, was turned into the creation of zn. 1“-:
powertul being. The cosmos was reduced to the natural umvcm.‘thc
natural ends given to all things and bemngs were turned into thar
providential posiion i the plan of salvatnon, and tclt't‘l('gy" bca""‘
eschatology, Nature retained 2 hoted only normatve (h;ffl ter
“expressing in tune what from all eternity resades i God™ and con-

finrming and complementing divine law. = ‘
Tht'chd\ of (‘;‘hns(tan ngatuul law could be f(\uﬂfi perhaps in S
Paul’s statement., |nspn‘cd hy Stowe u:achmgs. that God has Pl)((-‘d A
natural law 1n our hearts (Rom 11.15}). This was the begmmng of (.hc
idea that conscience 1s the rule of God ingrained i the heart. Aner
the victory of Chrstianity, the jus became intertwaned with morahty
and took the form of a wt of commandments of nflcs. the paradhg-
matically jewish type of legality. - ventually, the (_.hnmu.\ l~a:’hc::
Commentung on the Bible, aarted using the term pus 1O e an « Vin
tommand and. npatural law to agmfy the Decalogue. Gratan s
Decretum, published n the twelfth century, stated that the natural law
B contamned mn the Gospels and » « intecedent both n pomnt of ume

= ) f | o— tod (w'my*LiMMUWﬁw
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and m pont of rank to all things. For whatever has been adopte

custom, ot preseribed i wnting, it contrary to natural faw i g |, f
ault and void . .. Thus both ecclesiasucal and secular statutes, ift}( ‘d
are shown to be contrary to natural law, are to be altﬂt:t‘tll)tc'\;

men are neither to be considered nor spoken of as nghts. ™
Augustine’s denunciation of the mjustice of the pagan state and its
law was a consequence of his deep pessimusm about the human con-

rejected ™. This usage was adopted by the medieval canoniggs and
finally, in the fourteenth century, jus came to mean individual powey
or subjective nght.

A crucial hink i the christianisation of law must be sought 1
Augustine’s theory of justice which combined some of the character.
stic difficulties of Plato’s metaphysics and Anstotle’s rationalism
Arnistotle believed that a seculansed version of dike, the order of the
world. still existed and just laws and constitutions were part of it. H
wdentification of law with justice was theretore a way of strengthen-
ing the authonty of law, while retainming the dynamic character of
justice according to nature. Augustine, on the other hand, equated
the two m order to undermine the authonty of law of the still pagan
Roman Empire. He defined justice, hke Anstotle, as tribuere suum
augque. But while for Aristotle, a man’s due was determined by the
c{ho; of his poh.s' and the judgments of the practically prudent, for the
(,.hnsm‘n bishop, man’s due was to serve God. The virtue of justice
Tt ot v ke rumfeni e
the soul suhicctcs mY*(J‘us u.c eads mgm to an 1deal state 1n Whl(‘

) rod and the body to the soul. When this

order 1s abse T . ¢ SC :
l ‘r '- ibsent, man, law and state are unjust. Justlcc 1s therctore the
ove of the ]llghcst g()()d of God.

:f:(l; (\rlttldtshl:?n:fl}:: ',h-js"“' of the man, when he deserts the true God
kcc;;\ back 4 piccc :)f}m}‘urc dg‘muns (as the romans do)? . . . Ishe who
sehe bas o it oo tgruu.nd trnm. the purchaser, and gives it to a man
the God who made h; unjust, while },F who keeps back himself from
when a man does not "1: 1nd -‘V»L‘rvcs Wld.wd P, isjust? L Hcmo‘t‘»
<. And it thcré 1S O “W( (od, what }llStic'c can we ascribe to au
be none in 4 cmmnu,;]‘mmc n such an individual, certainly there €A
ity composed of such pcrsuns.‘?"

Unjust law ;
UIAW 15 o . ot
law and an unjust state 1s no state. Without Jus'tllc'

J{ r( » et " K 0 »
or w’l:>btftcs, Where there is no true justice th";
. 15 done by law is justly done, and what®

unjustly don
¢ Cann()t br A
t B . ” \ (,
dong by law. For the unjust nventtomn

2 Decretum 1y g

= e Civita
Ch. o e Dret (M Dods, 1.} Smith and (,

’ ‘:v ').

V.
Wilson trans.) (}‘.dinburg,h. 1872) Bk

ditton. The origmal sin and the fall made it impossible for secular law
and justice to redeem people from evil. We can never know fully
God's wishes, and justice will always remain a promise that cannot be
fultilled in this hife. Justice 1s a divine attribute which does not belong
to this world. Indeed, our fallen nature 1s so ignorant that we cannot
fully understand even fellow humans. Christian princes and judges,
despite good intentions, cannot expect therefore to understand
people well enough to pass correct judgments. Secular justice is a
misnomer and a poor approximation for the justice ot God and,
while necessary, its success will always be hmited. As Judith Shklar
puts it:
justice fails on two grounds, cognitive and practical, and the realm of
injustice is revealed to be so extensive thatitas quite beyond the cures
of even effective political law and order . . . In the Augusunian VISION
injustice embraces more than those social ills that justice might allevi-
ate. 1t is the sum of our moral failures as sinful people, which from the
outset dooms us to being unjust. ™

But while injustices are denounced, the carthly city 1s called the avi-
tas diaboli. Its laws come into existence and are called just out of
necessity. The function of states and laws 1s to coerce men, restrain
their aupiditas or infinite desire and keep the peace in these cities of
the devil. The state has no intrinsic legitimacy therefore and even the
most successful nations are certain to decline and fall. Tts linnted uti-
ity is to meet internal and external violence with violence. Against
the classical tradition, Augustine argued, that not only does “the
removal of justice not lead to the breaking up of a state, but n fact
there never has been a state that was maintained by justice™.”! The
few predestined to be saved will stay in the avitas terrena as peregrini,
itinerant foreigners, until they join the realm of true justice in the aity
of God after this life.

. Augustine gave religious expression to the strengths and difficul-
ties of classical theories of justice. He agreed with Plato that we can
neither fully know nor achicve justice in this world. But while all
attempts are bound to fail, we must continue the doomed quest

ibid, Bk XIX, Ch. 21, o
“’ Judith Shklar, The Faces of Injustice (New Haven, Yale .l'hnvc.N'\,v' Press, ")“)(;:rl’(:-l. »
Ihno Bigongian, “The Pohncal Idcas of St. Augustne 1D St. Augnstine, The Politiia

Writings (Henry Paolucar ed.) (Washington .C., Gateway, 1962) 140,
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through laws and institut10ns which will never achieye "
promisc. With Aristotle, Augustine accepted that justice

cuiane. But the love . ki
/ st their flexibility. They became both
Mop,

justice and judgments lo. . — W B
certain, in an attempt to mutate God’s absolute justice, and Moy

ble since the gap between God and humanity 1s u“bridgcablc, Justiy
dentified with God's love, does not belong to this world: i"JUSticc'
becomes the condition of humanity. And yet, Augustine’s NWarg
curn to the self in his Confessions, his emphasis on the justice of SOV
ereign legislator and on the coercive role of state power prefigure
junsprudence of modernity. ‘At the same time, .hlS city of God .
defined the idea of utopia for a Christian audience, as a plac, of
unblemished well-being. The Stoics had placed their utopiz i, a
mythical past, while the city of God bclung§ to an unknown but pre.
determined and certain future. Augustine has been called ,
“prophetic utopian”, the “chiet source of that 1deal of a world order
which is haunting the minds of so many today” but alo ,
“Macchiavehan”.?? If we bracket his Christian metaphysics, he is the
first political philosopher who both accepted and legitimised the
might of the state and proposed a higher justice which state law fl-
grantly violates. Augustine’s Christian peregrines were asked not to
contrast the two but “to tolerate even the worst, and if need be, the
most atrocious form of polity”.?? But the juxtaposition between
heaven and earth and their sharp separation had created the cond:-
tions for their eventual comparison and combination. As the two-
world metaphysics was gradually weakened, the time came when the

principles of heaven were made to justify first and to condemn later
the infamies of earth.

. : 1S g
of God replaced the politically situated lov(‘“m

'I. THE RELATIVE NATURAL LAW OF THOMAS AQUINAS

The classical theory of dikaion/jus survived in part in the work 0
Thomas Aquinas. Ulpian had defined jurisprudence as the search for
Ji .S()lu'n(ms carried out through the knowledge of things™ and
Aquinas’ theory of right faithfully followed this definition.* Miche

2 F . .
tienne Gilson quoted in e . ) s . 3
vii, quoted in “Introduction™ to The Political Writings, op. cit., supra -

‘ : - . . object @
Jus s the just or right and mmas chapter on Justice states categorically that the oby
5 offers the Philosopher (Anstotle) as main evidence for
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villey has forf*cfully argu'cd thgt, d.cspitc the Chnistian influence,
Aquinas rcmalpcd an.An_stotchan n many respects. Villey finds
Aquinas’ spectfic C(mtnbl?tl(m t()' Jllnspr}ldcn(tc not in the often cited
chapter on Law of the Summa ‘1 7woloqu.e b.u.t in the less frcqucntly
examined chapter on Justice. The similarities between Arnstotle’s

general justice and Aquinas’ justum are striking.

[T]hat which 1s correct in the works of 'justicc, in addition to the
direct reference to the agent [which pertains to all the other virtues],
'« constituted by a reference to the other person. It is the case, there-
fore. that in our works, what responds to the other, according to the

demands of a certain equality aequalitatem 1s what 1s called nght jus-

tum.°

The strong link remains when we move from general to particular

justice. The varous Aristotelian meanings of dikaion/jus are retained:
jus is the lawful and the just, justice, as a junidical activity, 1s the art

through which the just becomes known and wh‘ich.tcm.is t.owards
establishing a just state of affairs. As the object o.f justice, jus is again
a legal quality inherent in a external entity, an objective state of affairs
rather than a subjective right, for which Aquinas has no Word OT CON-
cept. The jus as just outcome 1s an arrangement of thn.ngs amongst
people that respects, promotes or cstabhshc§ the proportion or gqual-
ity inherent in them, and these proper relations are obxrvablc n the
external world. Res justa, id quod justum est, writes Aquinas and, ipsam
rem justam, the just thing itself.?’ |

In all these respects, Aquinas followed the teachings of the
“Philosopher”’, whom he endlessly quoted. But his most important
and novel contribution to jurisprudence was the ﬁmrfolc! duanc.tmn
between eternal, natural, divine and human law with its religious
overtones, found in the Summa’s chapter on Lex. Here the law has
none of the uncertaintics and hesitations associated with Anstotle an.d
the classics. Natural law is definite, certain and simple. [‘\‘I.o doubt 15
expressed about its harmony with civil society and the immutable
character of its fundamental propositions”, fom?ulatcd by Cfod. thtt
lawgiver in the “Second Table of the decalogue”.*® Thcs§ pnr?clpl.c;
of divine law suffer no exception in the abstract and, their universa

. it
proposition. ST H-11, Q. 57: Saint Thomas Aqumls, On LawéL ..\forc‘z]h‘frymaninll:":(;
(W. Baumgarth and R. Regan eds) (Indianapols, Hackett, 1988) 137, Sec gencrally,

Lisska, Aquinas’s Theory of Natural Law (Oxtord, Clarendon, 1996).
* abid.
7 ibid., 138,

* Leo Strauss, Natural Law and History (Chicago, University of Chicago Press, (965) 144
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validity 1s emphasised by their inscniption in human consciep
the same time. the natural law revealed in the Decalogue presu
a fallen humamity and a sinful nature and, as a divine remedy agai
sin, it became flexible and relative. Natura hominis est mutabili \m?:
Thomas, and this flexibility can lead to amendments not yust 1 Pos-
itive law but in the jus naturale itself. Natural law cannot be legslated
mn rules or canons of behaviour and does not accept a nad or fixed
formulation. It ofters only general directions as to the character of
people and the action of the law. These are supple and Aexible
mprecise and provisional, context dependent and situanon follow-
mng. To be sure. this God-ordained and newlv-found Sexibiiny
allowed state authorities a large degree of discretion.

Aquinas succeeded in meegrating law and state into the divine
order through the mediation of relative natural law: while the state
was thc result of the onginal sin, it was also justitied because 1t served
t}w hierarchical celestial order as its human part. State law and s
;‘;‘;"(}‘;:w“;f;”:i;;\\aw punishmcnt and indispensable remedy tor
ey did mot. Follons tl}:fui? ‘md fhcy were open to cnticism only i
state was responsible fo rt dltts (.)t the Church. At the same ame. the
and. the Decalogue. the e W(‘l]—bcmg and secunty of its cfl{ﬂﬁ
nished it w » the “compendium of relative natural law, fur

cd 1t with the necessary rules. Thus ing the Decalogue

with natural law, Thomas helpe i. y cquat:ng t i t 1l
canon of positive law™ ”‘a was‘:)(mn} It nto 2 tcfc*hnt.cral. r:::hﬁ
an almost expenimental method, 4 interpreting and justtying red
YMas separated natural and eternal law and ass1gned

th -. Y ¢ here and the here-after. he also hinked

CIn thr()ufdl
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ton and , o AW -7 Justice is the canonical form of ths M6
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“in giving to cach his due — whether that be a requital in the form of
punishment or reward, or distmbutive according to mernt — 1t
expressed a gradation, namely, that architectonic hierarchy which
Thomism had erected as the mediation between earth and heaven,
heaven and earth”™.*® In this way, Thomism jusutied fully the
medieval order. once its rulers and masters had accepted the domi-
nance of the Church. The Stoic golden age as well as Augustine’s
City of God, the mythical past and the unknown but certamn future,
were partially present in the medieval city and the relativised natural
law lost its ability to oppose positive law. Michel Villey distinguished
between Aquinas’ concepts of jus and lex and presented the former as
the legal concept par excellence while restricting lex to moral law and
its commands. But Aquimas. following standard practice, occasionally
distinguished and at other times equated the two terms.** Villey's
sharp distinction between the classical and Thomist jus/dikaion and
the Judaco-Chnstian forah or lex cannot be sustained, because the two
were complementary. The just and objective share of external goods,
was often determined through the application of lex, of law or
precept.

But the greatest problem with Aquinas, from the perspective of the
natural law tradition, hes in Aquinas’ defimition of justice. justice
turned into a category of natural law and expressed the advantage of
church and feudal hierarchy; its demands were satisfied as long as the
law was administered without prejudice and exception. This type of
Justice represented the mauthentic and relative natural law whach
repressed sins and atoned tor guilt. Classical natural law, on the other
hand, was not about the just application of existing laws. It was a
rational and dialectical confrontation of nstitutional and political
common sense. The Thomustic suum igue tribuere allowed the
scholastics to combine Aristotle and the Old Testament concept of
Justice as retnbution, in a way that retained both Greek class hierar-
chies and the Judaic patrarchal principle, iwself abien to socal divi-
“ons. Maimomdes brilhantly combined seventy of torm and
relativity of content in his defimtion of justice: “Justice consists 0
granting his nght to everyone who has a nght, and 1 giving to each

hving being that which he should recetve according to his nghes”.*°

But this justice which completes relauve natural law, as its highest
Virtue and ideal, 1s very different from classical natural law. Freedom,

.
.~ ?&'h Opce supran 11, 28
- .u’""‘f- Op CR., supra n. 10, 2327
Consde | | . ‘
risde Jor the Perplexed, I, Chapter §)3
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communal property and abundance ruled the ~Stoic edenie age, by
for the Christian Father natural law became, atter the fall, the |3y of
retribution, accompanied necessarily by courts, punishments and the
2uthority of the sword. Thus, the Church abandoned the Stoic POsi-
tons on rational freedom and human dignity and “in this way the

worst embarrassment of natural law, namely, oppression was founded
upon natural law itsclf as something that had been relatvised™ *

was handed down from above, it was based on mequahity and dom.

word survives but “its supremacy in natural law disappears, and above
Jll. the undemable moment of condescension and acquiescence,
inherent in the severity that the word confers upon uself, disap-
pears > Rousscau defined it as “the love of man derived trom the
love of oneselt ™" and in this formulation, as social justice, 1t mugrated
from law to economics and socialism. Freedom and equality, not jus-
ace, will be the rallying cries of modern natural law.

nation and underpinned and promoted social difterentianon
“Distributive justice gives to each that which corresponds to b
degree of importance (principalitas) within the commumty™*" Ths
hierarchical justice becomes the foundation of an unjust rule. Tt was
represented throughout medieval Europe m the form ot Justng, a
severe woman whose scales weigh each person’s dues, whose sword
decapitates the enemies of order and Church and whose blindfolded
eyes. added in the late Middle Ages, symbohise the impartiality of jus-
uce.** As Bloch pithily observed, this is not “a category that thought.
justifiably dissatisfied, could consider its own™.*”

Thomas was the last thinker in the Anstotehan legal traditon of jus
naturale and the most prominent of the new rehgous naturabsm Jex
naturale). Historians wall argue about the relative prominence of yus Of
lt‘:\' and of the legal or rehigious-moral aspects of his work. But 2 4
direct result of his teachings, the new legislative powers of Church
and state were legitimised and, natural law tcaching was absorbed b‘:
theology. The rehgious re-definiton of natural law pr ofound’
féf;'lﬁi’j‘;i,?:; poliical and prudential character of the ¢ ﬁz:i y
of the forum: “l;“ tht{cnncal L‘{llphaSlS of natural law..T ;j e buk
theotgh !‘Jtlu;lal (OC t or tbc Greeks and Romans \fﬂU aced bY
the n;m-nc«votiab‘l--n ‘;;:{Plan()n i .pnhuf‘al‘ actlm? ' “asb::;;;wzm'd-
nfuses his (‘:mm;; ¥ U—-Wnr]dh ay Qt God. God. ¢ < K l;*m-""

- ds with absolute certainty; natural law 5 7197

concerned with th . 4 pohoc®
¢ Construction of the al moral an &
order and the just le , the 1de , ol

trmation of God's hw

[11. THE INVENTION OF THE INDIVIDUAL

There 18 one final and crucial aspect in the genecalogy of human
nghts, without which we cannot understand the jurisprudence of
modernity. This 1s the process through which the classical and
medieval tradition of objective jus turned into that of subjective nghts
and the sovereign individual was born. John Finms has argued that
the transition from Aquinas’ jus defined as “that which is just in a gren
situation” to that of Suarez as “something beneficial = a power — which
a person has” was a “watershed”.%? It re-defined the concept of nght
as a “power” or “hberty” possessed by an individual, a quality that
characterises his being. The detailed historical steps leading to this

watershed have been exanmned by Richard Tuck and Michel Villey

and more recently by Brian Tierney™ and there 1s no need to repeat

them here. The remainder of this Chapter wall signpost only the mam

sations in this important transiion.

The birth of modern man and of individual nghts passes through
the theology of Catholic scholasticism, which discovered the pnnai-
ples of natural law 1n the way God created human beings. The essen-
Bal nature of man was created by God and all man clements of
natural law can be deduced from the morahity of the commandments.
Moral and pohtical obhgations derive from revealed truth and, as a
""Uh. Chn\man love 3nd the cantas of prumdcncc rcphccd the qm‘st
for the best polity. The first radical step in this direction was taken by
the Franciscan nomunahsts Duns Scotus and Witham of Ockham.
Th“‘y‘ were the first to argue, in the fourteenth century, agamst the
dominang neo-Platonic views, that the mdividual tform s not a sign

T ibad, gy

..,;,.J;:' Jacquscs Ronssscan. Fmile or on Fduanon (A. Bloom tram ) (London, Peogum,

’; Johe Finems, Natwral |aw and Natural Ryphts {Oxford. Clarendon, 1980} 207
Richard Tock, op.a, supra n. . Michel Vilicy, La Formation de lo Porser fuandique

% Bran Twmcy, op.cr, supes o, 10, Chapeor L.
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of contingency nor 1s the human person the CONCrete mstantiation of
the universal. On the contrary, the supreme expression of creation i
ndividuality, as evidenced in the histonical incarnation of Chrise, g
its knnwlcdé:c takes precedence over that of the univeral forms of th,
classics. Nonunalism rejected abstract concepts and denied that ge.
eral terms hke law, justice or the city represented real cntitic:s or
relations. For Willilam, collectivities, cities or communities, are po
natural but arnficial. The term “aity”, for example, refers to the sum
total of individual ciizens and not to an ensemble of acuvities, aims
and relations, while “law™ 1s a2 universal word with no discernible
emprrical referent and has no independent meaning. Society, as Mn
Thatcher a contemporary nominahist would say, does not exast, only
individuals do. Medieval science avoided totahities and svstems and
concentrated on particulars because, argued the nomunalhists, all gen-
eral concepts and structures owe their existence to conventional hin-
gusstic practices and have no ontological weight or empincal value
Thus, meaning and value became detached from nature and were

gimilarly, the jurist’s task was no longer to find the just solution but
wo interpret the legislator’s commands for the faithful subjects.

The separation ot God from nature and the absolutisation of will
prepared the ground tor God's retreat '.md. eventual removal from
carthly matters. The celebration of an omnipotent and unquestion-
able will was both the prelude for the full abdication of divine nght
and the foundation stone of secular omnipotent sovereignty. Legal
positivism and untrammelled state authoritananism tound therr cgrly
precursor in those devout defenders of the power of God. And n a
move that was to be repeated by the political philosophers of the sev-
enteenth century, the Franciscans combined absolute legislanve wall
with the nominalist claim that only individuals exist. The combina-
non “led pretty directly to a strongly individuahstic pohitical theory
which had to undergo only a tew moditications to emerge as
something very close to the classic nghts theones of the seventeenth
century”.3” The mutation of objective natural law into subjective
ndividual night, ininated by Willhlam, amounted to a cogmuve,

ass&ggcni to scparate atoms or particulars, opening the road tor the semantic and eventually political revolution. Villey describes 1t as a
Renaissance concept of the gemius, the disciple and partner of God “Copernican moment” emphasising its theoretical and  epoch-
and later for the sovercign individual, the centre of the world.>* making athnities with the new scientific world. From that point on,
The legal implications of nominalism cannot be overstated legal and political thought placed at the centre of its attention the sov-
T ~ : . > ) ' ey
W ﬂum argued that the control exercised by private individuals over ercign and the individual wath their respective nghts and powers.
their lives was of the type of domnium or P‘rnpcm- and. further, that The second scholastic school, argued that natural law 1s a branch of
thus natural PTOPETLY was not a grant of the law but a basic fact of morahty and hnked rehgrous rules of conduct with modern reason.
hpm.m hte.>® The absolute power of the individual over his capacr Thc Spanish scholastics totally abandoned the dea of jus as an objec-
Res, an early prefiguranon of the idea of natural rights. was € ;od's gt tve state of atfairs and adopted tully an individualistic conception of
‘;’w man made i his image. At the same time (h; nominalists based nght. A crucial text in this transiion was the seventeenth century De
:hc" ethics on divine comm ands and deduced the whole law from f;‘i?'hﬂs by the Spanish Jesuit Franciso Suarez. Suarcz afgucd that the
1T ' R > » . N . . L2 . 8 . g
il Prscnpuons. The law was given by the divine legslator whos< ‘tm(, stnict and proper meaning ot jus 1s, “a kind of moral power
15 absolute and obligatory for humans ¢ and not becaus i Jacultas which every man has, either over his own property or with
- - : by 1 ' s | . ' " . SERd & .
accorded with nature of reas Al roucd Fespect to that which s due to him™.%* Grotius too saw jus as a qual-
God's wili | cason. Indeed, Duns Scotus argt iy TrOtIUS and expanded
Will has prioniry over his reaso 3 | existed becaus ¥ OT power possessed by a person. Grotius returncd and expande
the Omnmipotent willed d - on and the exr yunt o the Stoic tradition according to which yus naturale est dictatum retae
Some other - Ad commanded it and not on actt Tationgs 59 . I I nature of
- I independent quality. In thi nd meth 5.7 But by asking the law to accord wath the rational nature ¢
of the law started chane; Y- In this way, the source 3 o 10 ™Man, he finally abandoned both the classical and the Chnistan trach-
"Wili Agmg. It was eradually -d from 13 :
» Pure “"n ) gradua Y movce w 3

Bons of natural law. Nature. percetved as solely a physical umivense,

» With no | S thing® - . -
| toundanon in the nature of thint b(camc rachc J"y scpar.ncd trom humamaty, it was cmpncd of the ends
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and purposes of the classics or the animistic soul of the medievgl ,, d
. . . ~ . > . ; l
stood without meantng value or spirit, a trightening and hostile forc
) &

The nght, no longer objecuively given in nature or the COMmMmang
ment of God's will, follows human reason and becomes sub; )
| mes subje
and rational. The naturally nght becomes individual rights.
The theological influence was still evident 1n the work of all oreat
philosophers of the seventeenth century. Omnia sub ratione Dej wog
their rallying cry, a slogan destined to a transient but all-importan
existence. It destroyed the medieval world view but it soon suc-
cumbed to s own humanistic tendencies and led to the death of
God. Descartes exphcitly linked new physics and theology, Hobbes
and Locke orgamised their civil state under the auspices of God. All
great philosophers wrote a kind of political theology and believed
that God underwrote their systematic efforts. A laicised deism
:placed ((,h;’ts;3 with the God of Reason and eventually with Man
ccome God. | iffere ‘nse the P L
necome ’ ut in a ditferent sense the great Enlightenment wnt-
— ‘t.tsartLS. Hobbes, Locke and Rousseau, despite their differing
. ;ﬁ‘p mn.;r of natural right and social contract, represented the
bellion of reasc | g - g .
The moderm ) tm ]agfimst the theocratic organisation of 3uth()nty.
> a . >..\ . . .
Mot b ura rzights tradition, which turned violently against
010 @ :
Was 4 rencr gy and ontology and redefined the source of night,
caction to the co-optation of | 1o d the
St o0 natural law by religion and the
rccompanying loss of juridical flexibili NHE ' —
— S . xibility, political latitude and 1mag-
- utopranism which characterised | 1t} he
secular theology of natural i e gl —— T
at T
at the centre of the U“'fa rights placed the abstract concept of man
offoscd | - vnmverse and transferred to him the adoration
y the medievals to God. The f . den-
'd. The forward looking and prudct

t1al A5pects of
the theory ¢ ‘
) » N . " . .
at the same time ' the “best polity” were undermined but,

t‘hc - Y “ ® =
potential honzon ,of 1n {’P;Hnltss of classical natural law becam¢
dividual identity |
and nght.

Medieval conepiss e
around (hc l;::‘:t::fl.l?';)f)?l“[hb()n(.‘ﬁ and Ut()pias had been ()rg:lni.\'fd'
modern underminine Lra and the divine legislator. But the carly
the relative natural l-%’ 0 th¢ secular power of theology, meant that
(’”ll.ld no lmlgcr bca\:’ ,Whlch_ regulated humanity in a state of Sm ’
regimes. The grace of ;‘d to Justify oppressive social and pohincd
“Vine authority and the aura of its earthly rF

resentative ¢

could not ¢capy;

modern natyry| “aptivate the soul of the pcople and, 1n its placc
d to re-construct the constitution ustng

rcason al()nc L‘I:‘-lw attcmp[c
. r lcur(‘a . N »
Can 1deas, according to which the polis Was ¢he
_ . R o . Jaw
in hanmmy witl ict, and the Stoic belief that the .lz
th the reason of the W()l'ld, ;u'(]lllft
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enewed importance. But this was the natural law of modern mer-
chants and not of ancient sages; it attributed contemporary legal and
social arrangements to a primordial assembly and a frecly-entered
contract.
The idea of an original contract was accompanied by the device of
1 state of nature in which men lived before entering society or the
state. Against the ancients, for whom nature was a standard of critique
ranscending empirical reality, the nature of Rousscau, Hobbes and
Locke was an attempt to discover the common elements of human-
ity, the lowest common denominator behind the differing individual,
cocial and national characteristics and idiosyncrasies. This quest for
the permanent, universal and cternal, had to deduct from empirical
people whatever historical, local or contingent factors had added to
their “nature”. The natural man or noble savage was not a primitive
forefather of the patrons of Parisian salons or of London merchants
but had similarities with them. As species representative, man gua
man. he was an artificial construct of reason, a naked human being
endowed only with logic, strong survival mnstincts and a sense of
morality. According to John Rawls, who famously repeated the men-
tal experiment, natural man toils and contracts behind a “veitl of 1igno-
rance”.°® The fiction drew its power from the importance contract
had acquired in early capitalism. It was only n an emerging market
society that all important institutional and personal questions could
be addressed through the putative agreements of rational individuals.
But despite assurances to the contrary, the man of nature was not
totally naked: his “natural” instincts and drives differed widely trom
one natural lawyer to the next. For some, natural man was competi-
ive and aggressive, for others peaceful and industrious, for others
both. Eternal nature secemed to follow current social priorities and
political concerns and to be quite close to the preoccupations, hopes
and fears of the contemporarics of the theorist.
| The fictional contract became a device for philosnphical specula-
ons about the nature of the social bond and pohucal obligation, the
;"“’dd constitution and the rights of empirical men in .London and
1S, Abstraction, the removal of concrete characteristics, was scen
3 logically necessary. The philosophical construct was asked to act as
4 refutation of both feudal society and absolutist government,
:?:;::lgh the operation of a revoh.ltionary and previously unheard (?t'
ntion clause which authorised the people to overthrow therr

)
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government in case of non-performance of its contractya] obligy ic of Jean-Jacques Rousseau the French. No political philosophy or
¥ 1C ‘ |

tions; and as the blueprint for the constitutional arrangement gj] to
come. In this second function, the contractual device introduced the
rationalism of the Enlightenment into the constitution. Legal nomy
and social relations were shamelessly deduced from axiomatic nor-
mative propositions (original evil and desire for security, onginal
goodness and sociability, individual freedom and the need to restrigt
it, ¢tc.).

The vanious schools of modern or rational natural law, despite their
ditferences, shared a number of characteristics.®! First, they al
behieved that social life and the state are the result of free individual
activity. We can detect here the heavy influence of legal mentality. It
is deeply pleasing to a lawyer, steeped in the doctrine of contract, to
behieve that legal forms and free agreements lie at the basis of society.
S()cial contract theories adopted the contract doctrine of “construc-
tive knowledge™: the contractors willed all reasonable consequences

of ther agreement, while what could not have been rationally willed
was not willed at all (restrictions on property and capital accumula-
ton, tor example, were unreasonable and a political system that
c-nforccd them brought the contract’s termination clause into operd-
fion). St‘COn.dly, It the legal and social order derives from an origina
::{g\r(;*cmcnt, It was realised through the power of reason and logic t©
p:’lnt(l::;l?sm"[::fl::;znd gf{‘PliCSS system of rules fmm a few axiomzil:;
from its valid chﬁncni '0 ; o e was to be rationally rcconstrflc .
ment, based on im f()un‘:ir:( ;lUSt.lﬁt‘.d ()n!y o maes Ofr?amn*fid fi‘f‘l’l"
was declared the €SSence 2? t‘}’]f‘lnClpfcs i the CORNTASH: H}dat rr:l sC1-
ences was thus o] | ¢ stach.. The prestige of the na ural aw
became g pure discourse of l()\dpo. l‘tl(‘al philosophy and nat'U 1CS
.Thc natural scicnccs; In tl( ( por, modcllgd o I-nathcmwt;.l.inﬁ'
discarded irregularities: nat “‘l" o hing pmdlqablhw i Ccir logi;
cal purity of nlat}lcn);;t’icgd l iral law followed suit. The mct.h(zco O i
versal homogeneous m;}‘:“’mplcmcntcd perfectly the bchcf‘ mmc 2
central tenet of ration it £ t‘tcrnal.laws. which b;Cca strict
geneity of Ne :Thc B .laws and‘twcre re-
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version of natural law was worthy ofﬂw name, if 1t was not ”groundcd
on universal principles or did not aim at umvcrﬁal ends. The great
discoveries, the marvellous inventions and the tqumph of the mer-
cantile and urban economies, aided by the levelling cfxchangc—valuc
of money, combined to mncrease the cachet of the u.mvcrsal. Qut .thc
discourse of the universal soon became the companion f’f capitalism
and the upholder of the market, the place where, aFC(')r(ilng to Marx,
human rights and Bentham reign supreme. The rationalism of natural
law too, having consigned the classical conception of politics and thc
scarch for the “best polity” to the history of 1deas, became th.c legit-
imatory discourse of utilitarian governments an'd was }lSC‘d against the
emerging socialist and reform movements. A sndc-cﬂcct of t‘hls' ram-
pant rationalism was the intcllectual impoverishment of junspru-
dence: the violence at the heart of law and of public and private
power, which had helped re-organise the wor.ld according to the new
political and economic orthodoxies, was written out.of the texts of
law, which became obsessed with normative questions, with the
meaning of rights, sovereignty or representation. Much _“f the unre-
alistic rationalism which still bedevils jurisprudence hails from this
golden age of natural law. This idealism not only totally ()bﬂlﬂS('ﬂFCS
law’s role in the world, it also distorts our understanding of legal

operations because:

it serves no purpose to pick out partial relations and even pgmal ten-
dencies in real life and insert them into the head as an a‘nt}.nnqucal
problem . . . in order to come up with a logic that formallyj 1s ike 1ron,
but remains weaker and unreal from the point of view of content -
formal necessity, that 1s, the absence of contradiction in the deduction

and form of a proposition, is hardly a criterion of its truth 1n a dialec-

But alongside this law-abiding and sombre nature, which ac.c;.)rdcd
with the bourgcois interests in calculability and certainty, a dlﬁf:fﬂ)t
conception of a natura immaculata lurked below the surfacc,_ in the
Pure and harmonious nature of classicism, the edenic visions of
fomanticism and the perfectibility of utopian socialists: This margl.nal
“Onception of a purified and perfect nature linked with the classn.cal
radition of nature as standard and provided a critical and re(iafx}'lptxvc
Perspective against the injustices and Oppressions which the social sys-
m, justified by rational natural law, tolerated and cven promoted.
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A BRIEF HISTORY OF NATURAL LAW.
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At the end of this historical journey, 1t 1s important to remembpe
classical natural law was built on the intrinsic connectiop bet

natural right and justice. The same terms, dikaion and Jus, con:v o
both the just and the law, and the business of the classical lawymoted
to discover the just solution to a conflict. This linguistic link sufv:v ;
today in the double meaning of the word justice, as the transucnd::;S
ideal of law and as the administration of the judicial system. But clasf
sical right was not a moral law that lurks in the human conscicncc;s
a universal superego and places all under the same moral commang
It was rather a methodological principle which allowed the phil()so;
pher to cniticise sedimented tradition and the jurist to discover the

I thll 4

Natural Right in Hobbes and Locke

From Plato’s Republic to early modernity, philosophy placed the
search for the best polity at its centre. Thomas Hobbes continuced this
tradition which brought together political thought and legal con-
cerns. His early works were general theories of law. The later De Cive
and Leviathan and the posthumous Dialogue changed somehow their

Just solution 1n the case in hand. Classical natural law contained a pas-
sion for justice but it did not coincide with it. Natural right enters the
Enstorical agenda, directly or in disguise, every time people struggle
to overthrow all relations in which man is a degraded, enslaved,
ab‘andoncd or despised being”.%3 Justice, on the ()tflcr hand, has too
often bcgn associated with a moralistic, patriarchal attitude, in which
dzsmbutmng and commutation protect the established order and per-
petuate the inequalities and oppression natural law tries to redress:
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emphasis, in an attempt to create a science of politics which accord-
ing to Arendt, “would make politics as exact a science as the clock
did for time”. For most commentators, the main achievement of
Hobbes lies in his political theory, which has also been denounced by
others for its authoritarianism and parochialism. If one could analyt-
ically distinguish between political and legal theory, a dithcult task for
that period, it is arguable that Hobbes made a more lasting contribu-
tion to the science of law: in his radically new method of analysing
legal foundations, in his re-definition of the traditional juridical con-

cepts of law, right and justice, finally, in his adjustment of traditional

sources and ends of law to the concerns of modernity. The influence

of Hobbes has waned in politics, with the nise of the purer liberalism

f)f Locke and the democratic tradition of Rousseau. But his re-

nvention of the juridical world remains unsurpassed. We can sum-

marise his contribution by saying that Hobbes is the founder of the

modern tradition of individual rights, the first philosopher to replace

fully the concept of justice with the idea of rights. If this aspect of his

W0r.k 1s understood, legal positivism becomes the necessary accom-

Pamment and partner of nights discourse and some of the hberal

tMtques of Hobbes lose much of their validity.

~ Hobbey’ revolutionary contribution to jurisprudence is perfectly

ll%ustratcd by the following statement from the beginning of the X1V

Chapter of Leviathan, entitled “Of the first and second Naturall

Lawes, and of Contracts”, which is worth quoting at length:

T'“E RIGHT OF NATURE, which Writers commonly call Jus
Naturale, is the Liberty each man hath, to use his own power, as he



