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CHAPTER 1

Introduction

Think of events that can occur in an ordinary day. A child
raises ber hand repeatedly in a fourth-grade class; the
teacher either recognizes ber or does not. A shopper hands
a cashier a five-dollar bill to pay for a small item; the clerk
either smiles, makes small talk, and deposits change in the
shopper’s hand or does not. A woman goes to a new-car
lot ready to buy; salespeople stand about talking to each
other or all converge trying to help her. A jogger in a park
gives a brief acknowledgment to an approaching walker;
the walker returns the greeting or walks by silently.

You are a white person—the child, the shopper, the jog-
ger. The responses are all from white people and are all
negative. Are you annoyed? Do you, for even a moment,
think that maybe you are receiving this treatment because
of your race? Or might you think that all these people are
merely having a bad day? Next suppose that the responses
are from people of color. Are you thrown off guard?
Angry? Depressed?

You are a person of color and these same things happen
to you, and the actors are all white. What is the first thing
that comes to your mind? Do you immediately think that
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raised ber band earlier hesitates, knowing that her parents
are undocumented entrants who fear being discovered

and deported.
A. What Is Critical Race Theory?

The critical race theory (CRT) movement is a collection of
activists and scholars engaged in studying and transtorm-
ing the relationship among race, racism, and power. The
movement considers many of the same issues that con-
ventional civil rights and ethnic studies discourses take up
but places them in a broader perspective that includes eco-

nomics, history, setting, group and self-interest, and emo-

tions and the unconscious. Unlike traditional civil rights

discourse, which stresses incrementalism and step-by-step

progress, critical race theory questions the very founda-

tions of the liberal order, including equality theory, legal
reasoning, Enlightenment rationalism, and neutral prin-
ciples of constitutional law.

After the first decade, critical race theory began to splin-
ter and now includes a well-developed Asian American
jurisprudence, a forceful Latino-critical (LatCrit) contin-
gent, a feisty LGBT interest group, and now a Muslim and
Arab caucus. Although the groups continue to maintain
good relations under the umbrella of critical race theory,
each has developed its own body of literature and set of
priorities. For example, Latino and Asian scholars study

s well as language rights and dis-
| origin. A small

ndigenous

immigration policy, a
crimination based on accent or nationa

f American Indian scholars addresses 1

group o
and land claims. They also

people’s rights, sovereignty,
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the subtler forms of racism that were gaining ground, early
writers, such as Derrick Bell, Alan Freeman, and Rich-
ard Delgado, put their minds to the task. They were soon
joined by others, and the group held its first workshop at
a convent outside Madison, Wisconsin, in the summer of
1989. Further conferences and meetings took place. Some
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C. Relationship to Previous Movements

As the reader will see, critical race theory builds on the
insights of two previous movements, critical legal stud-
ies and radical feminism, to both of which it owes a large
debt. It also draws from certain European philosophers
and theorists, such as Antonio Gramsci, Michel Foucault,
and Jacques Derrida, as well as from the American radical
tradition exemplified by such figures as Sojourner Truth,
Frederick Douglass, W. E. B. Du Bois, César Chavez,
Martin Luther King, Jr., and the Black Power and Chi-
cano movements of the sixties and early seventies. From
critical legal studies, the group borrowed the idea of legal
indeterminacy—the idea that not every legal case has one
correct outcome. Instead, one can decide most cases either
way, by emphasizing one line of authority over another
or interpreting one fact differently from the way one’s ad-
versary does. The group also incorporated skepticism of
triumphalist history and the insight that favorable prec-
edent, like Brown v. Board of Education, tends to erode
over time, cut back by narrow lower-court interpreta-
tion, administrative foot dragging, and delay. The group
also built on feminism’s insights into the relationship be-
tween power and the construction of social roles, as well
as the unseen, largely invisible collection of patterns and
habits that make up patriarchy and other types of domi-
nation. From conventional civil rights thought, the move-
ment took a concern for redressing historical wrongs, as
well as the insistence that legal and social theory lead to
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Supreme Court’s race jurisprudence, even when seemingly
liberal in thrust, nevertheless legitimized racism. Kimberlé
Crenshaw, Angela Harris, Cheryl Harris, Charles Law-
rence, Mari Matsuda, and Patricia Williams were major
early figures, as well. Leading Asian scholars includ
Neil Gotanda, Mitu Gulati, Jerry Kang, and Eric Yam#
moto. The top American Indian critical scholar is Robert

Williams; prolific Latinos of a critical persuasion include

Laura Gomez, lan Haney Lépez, Kevin Johnson, Geral
Lopez, Margaret Montoya, Juan Perea, and Francisc® vak
des. Influential black scholars include Paul Butlet Devo?
Carbado, Lani Guinier, and Angela Onwuachi-Willig The

reader will find their ideas discussed frequently throse®
out this primer,
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The movement counts a number of fellow travelers and
writers who are white, notably andré cummings, Nancy
Levit, Tom Ross, Jean Stefancic, and Stephanie Wild-
man. (See also the discussion of critical white studies in
chapter 5.)

E. Spin-Off Movements

Although CRT began as a movement in the law, it has
rapidly spread beyond that discipline. Today, many schol-
ars in the field of education consider themselves critical
race theorists who use CRT’s ideas to understand issues
of school discipline and hierarchy, tracking, affirmative
action, high-stakes testing, controversies over curriculum
and history, bilingual and multicultural education, and
alternative and charter schools. (See, e.g., Foundations of
Critical Race Theory in Education [Edward Taylor, David
Gillborn & Gloria Ladson-Billings eds., 2d ed. 2015).)
They discuss the rise of biological racism in educational
theory and practice and urge attention to the resegregation
of American schools. Some question the Anglocentric cur-
riculum and charge that many educators apply a “deficit
theory” approach to schooling for minority kids.

Political scientists ponder voting strategies coined by
critical race theorists, while women’s studies professors
teach about intersectionality—the predicament of women
of color and others who sit at the intersection of two or
more categories. Ethnic studies courses often include a
unit on critical race theory, and American studies depart-
ments teach material on critical white studies developed
by CRT writers. Sociologists, theologians, and health care
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E Basic Tenets of Critical Race Theory
What do critical race theorists believe? Probably not every
writer would subscribe to every tenet St out in this book,
but many would agree on the following propositions. First,
racism is ordinary, not aberrational—*“normal science,”
the usual way society does business, the common, every-
day experience of most people of color in this country. Sec-
ond, most would agree that our system of white-over-color
ascendancy serves important purposes, both psychic and
material, for the dominant group. The first feature, ordi-
nariness, means that racism is difficult to address or cure
because it is not acknowledged. Color-blind, or «formal,”
conceptions of equality, expressed in rules that insist only
on treatmet hat is the same aseoss the baardycan 1%
remedy only the most blatant forms of discriminatio®

v g ; : g in
such as mortgage redlining or an immigration dragnet !
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The second feature, sometimes called

B

. interest

he - conver-

gence” or material determinism, adds a f i
5 a further dimen-

sion. Because racism advances the interests of b i
elites (materially) and working-class whit ’ o‘h_WhltC
large segments of society have little inc::t('pSYCh‘cany?’
cate it. Consider, for example, Derrick Bell‘;’es t;,:r:.d i
proposal (discussed in chapter 2) that Brown v ;Omi
of Education—considered a great triumph of civ.il ri a}:ts
litigation—may have resulted more from the se\f-'mtegrest
of elite whites than from a desire to help blacks.

A third theme of critical race theory, the “social con-
struction” thesis, holds that race and races are products
of social thought and relations. Not objective, inherent, or
fixed, they correspond to no biological or genetic reality;
rather, races are categories that society invents, manipu-
lates, or retires when convenient. People with common ori-
gins share certain physical traits, of course, such as skin
color, physique, and hair texture. But these constitute only

an extremely small portion of their genetic endowment,

are dwarfed by what we have in common, and have little
or nothing to do with distinctly human, higher-order traits,
such as personality, intelligence, and moral behavior. That
society frequently chooses to ignore these scientific truths,
creates races, and endows them with pseudo-permanent
characteristics is of great interest to critical race theory.
Another, somewhat more recent, development concerns

differential racialization and its consequences. Critical
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ing veils, wielding curved swords, and summoning genies
from lamps. Later, after circumstances change, they emerge
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ora singfle mother. An African American activist may be

male or female, gay or straight. A Lagi

crat, a Republican, or eveng black—a:;‘(:lzinay i
, . ‘ ps because that

person’s family hails from the Caribbean. A Asian may

be a recently arrived Hmong of ru

familiar with mercantile lifeir a fotr;il':)-agzlr(lirr::il;d aCr;ld -

with a father who is a university professor andn .

. a mother

who operates a business. Everyone has potentially conflict-

ing, overlapping identities, loyalties, and allegiances.

A final element concerns the notion of a unique voice
of color. Coexisting in somewhat uneasy tension with anti-
essentialism, the voice-of-color thesis holds that because
of their different histories and experiences with oppres-
sion, black, American Indian, Asian, and Latino writers
and thinkers may be able to communicate to their white
counterparts matters that the whites are unlikely to know.
Minority status, in other words, brings with it a presumed
competence to speak about race and racism. The “legal
storytelling” movement urges black and brown writers to
recount their experiences with racism and the legal sys-
tem and to apply their own unique perspectives to assess
law’s master narratives. This topic, too, is taken up later in

this book.

G. How Much Racism Is There in the World?

Many modern-day readers believe that racism is declining
or that class today is more important than race. And it is
certainly true that lynching and other shocking expressions
of racism are less frequent than in the past. Moreover,
many Euro-Americans consider themselves to have black,
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presidenFs are almost all white. In recent

Oscar-winning actors have been white Pyears, almost al|

has a black or brown face: black fam.i“ overty, however,

the average, about one-thirteenth of thzs command, on

white counterparts. They pay more for R i

and services, including cars. People of Colr::'l‘)’ ;roducts

lives, receive worse medical care, complete fe\:a shorter

school, and occupy more menial jobs than d er )'t?ars of
recent United Nations report showed that Af: e A
cans in the United States would make up t::‘n Ameri-
seventh-ranked nation in the world on a combirel ;w_em)"
of social well-being; Latinos would rank thirty-thied 1; "
ies using the Implicit Association Test (IAT) shoiv .thtUd-
large percentage of American citizens harbor negative :I :
tudes toward members of groups other than their .
Why all this is so and the relationship between racismoz:i
'economic oppression—between race and class—are top-
ics of great interest to critical race theory and are cover:d

later in this book.

H. Organization of This Book

Critical Race Theory: An Introduction addresses, in sim-
Qle, straightforward language, the foregoing and addi-
tional ideas characteristic of critical race jurisprudence.
Chapter 2 presents four large themes in that body of
thought—interest convergence or material determinism,
revisionist interpretations of history, the critique of liberal-
ism, and structural determinism.
Chapter 3 takes up storytelling,
the narrative turn in general; chapter 4 add

counterstorytelling, and
resses the twin
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merit, affirmative action, poverty, immigration, nati
security, and globalization. A concluding Chapte,r hanon:l
some predictions on the country’s racial future and aé;l:l"s
role in it. S
The reader will find in each chapter questions for di

cussion and a short list of suggested readings. We incl 1;
hypotheticals and classroom exercises where we th\; li
these will promote understanding. We also excerpt )
sages from judicial decisions illustrating the inﬂuzncza(s)-f
critical race theory. At the end, we include an extensive
glossary of terms, including many that are not found in

this book.
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tion? (As such, it should be subject to ready Change )llc.
And if CRT does have a dark side, what follows f.ro
that? Is medicine pessimistic because it focuses on di:_l
eases and traumas?

Most people of color believe that the world containg
much more racism than white folks do. What accounts

for this difference?
3. Is race or class more important in determining one’s life
chances?
4. Why have scholars in the field of education, particularly,

found CRT’s teachings helpful?

5. Is racism essentially a cognitive error—a product of
ignorance or lack of experience—and so correctable
through teaching and learning?

6. If you are a community activist, what lessons from this
chapter could you apply to your daily work?

7. Have you read any books, published before 1989 e
haps, that were works of critical race theory, even if they

were not designated as such?
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CHAPTER VII

Critical Race Theory Today

What is the situation of critical race theory today? In
some respects, the movement is thriving. Dynamic sub-
disciplines, such as the Latino-critical movement, queer-
crit (LGBT) studies, and a fledgling group of Muslims
with a critical orientation challenge civil rights thinkers
to reconsider the ways they conceptualize equality, civil
rights, and national security. Critical race theory is taught
at many law schools and has spread to other disciplines
and countries. Some judges incorporate its ideas into opin-
lons, often without labeling them as such. Lawyers use
critical race theory techniques to advocate on behalf of
clients and to expose bias within the system. In this chap-
ter, we discuss some of these developments and the impact
that CRT seems to be having on national discourse. We
analyze some of the internal struggles that are playing out
Within the group and examine a few topics, such as class,
Poverty, the wealth and income gaps, crime, campus cli-
mate, affirmative action, immigration, and voting rights,
that are very much on the country’s front burner.
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ht-Wing Offensive 8 _
A f the nineties saW the beginning of a vigoroyg
The decade of the

. from the political Right. Abetted by .h.eavy fund.
offensive ro tive foundations and position paper,
ing fro.m conS&‘Ber‘hink _—— conservatives advanced a
from right-w.mg - including campaigns againg;
series of policy affirmative action, employment anq

:onal set-asides, and immigration. They also lobbieq
education against hate-speech regulation, welfare, ang
® designed to increase minorities’
s. Some of the backers

energetically
governmental measures

political representation in Congres

f these conservative initiatives were former liberals dis-
o

enchanted with the country’s departure from colorjblin.d
neutrality. Others were nativists concerneo about immi-
gration or national security hawks worried about the
threat of terrorism.

Critical race theorists took part in all those contro-
versies. They also addressed identity issues within critical
race theory, intergroup coalitions, and the use of empirical
methods in theorizing and confronting discrimination.

B. Front-Burner Issues

Though the American economy advanced rapidly during
the Reagan and Clinton years, it began sagging with the
dot-com bust and later the bursting of the housing bubble
and collapse of the finance industry during the Bush years-
Without training in the emerging fields of technology and
global marketing, minority communities had begun falling
further and further behind. But with the economic dow?”
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turn and weak recovery that followed,
They had few natural alljes, The Dem,
them less assiduously than it hag in f

movement had lost force; and the ¢

they fell even further.
ocratic Party courted
ormer times; the labor

of Cold War competition to enf
norms rigorously. Postracialism and neolibera] politics
that sought to split the difference (“triangulate”) between
conservative and liberal policies dig little to relieve black
misery. Politicians and TV ideologues inveighed against the
evils of undocumented immigration, heightening suspicion
of Latinos, even ones whose families had been here for
generations. After 9/11, Muslims fared even worse, includ-
ing a rain of insults, surveillance, and even physical attacks
on Middle Eastern-looking persons and mosques.

In such an atmosphere, many critical thinkers put their
minds to the task of combating what they saw as the coun-
try’s long slide into racial indifference, even hostility.

orce antidiscrimination

1. Race, Class, Welfare, and Poverty

A field on which ideological battles rage is the distribu-
tion of material benefits in society. This controversy shades
off into the much-debated question of whether race or
class is the dominant factor in the subjugation of people
of color. Is racism a means by which whites secure mate-
rial advantages, as Derrick Bell proposed? Or is a “culture
of poverty,” including broken families, crime, intermittent
employment, and a high educational dropout rate, what
causes minorities to lag behind?

Critical race theory has yet to develop a comprehen-
sive theory of class. A few scholars address issues such as
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; ation in terms of both race and class, shoy,_

housing €88 s different from almost any ¢},
ing that plack po‘;e;?;ing, redlining, and denial of 103:1:
kix;d. Realaeitsaf:specia“y after the end O.f World War [t
and mortgag l; from OWNINg homes, particularly in desir.’

evented blac SOdS. These practices also excluded blacks
the appreciation in real estate Property
have witnessed. Confinement to _y
tain neighborhoods, in turn, limits where black and Latip,
y send their children to school and so perpety.
f exclusion from opportunities for upwarq

mobility that have enabled many poor whites to rise.

Some race Crits focus on discrimination in higher.

echelon jobs and in such fields as the delivery of health
services. The critique of standardized testing also contains
a class element: critics of tests such as the SAT have shown
that many of the questions are class bound, requiring
familiarity with such items as polo mallets or regattas, and
that the best predictor of a person’s SAT score is his or her
father’s occupation; another is his or her zip code.

Other critical race theorists ponder the distribution
of environmental dangers and biohazards. The environ-
mental justice movement analyzes a type of internal colo-
nialism, in which installations such as toxic
radioactive tailings, and sewage-treatment plants are
proportionately placed in or near minority communities

or on Indian reservations. Inadequate or poisoned watef
pants of

ale.
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racism. They note that global Warming is s 1 ;m- outright
ing in impoverished native villages in A‘;:‘okucmg flood-
islands in the far Pacific. A dynamic exanj 1a e S‘H‘lall
race theory in action, the environmenta| iustpi,cz of critical
aims at forging a coalition between the hith movemont
dominated conservation movement and minorfrto white-
nities. If it succeeds, it will have created a trul;y;;);n:;:

force for change.

I concur in Ch.lef Judge Wilkinson’s well-reasoned opinion of
the court. I write separately, however, to memorialize my seri-

ous concern with the shabby treatment the African-American
residents of Jersey Heights have suffered at the hands of state
and federal highway planners and officials.

.It is no historical accident that Jersey Heights today is
ninety-nine percent African-American. Displaced from their
downtown neighborhoods by the construction of Route 13
in the 1930s and the original Route 50 in the 1950s, African
Americans in Salisbury relocated to Jersey Heights. As a result
of widespread steering practices, Jersey Heights was the only
area in which Salisbury’s African Americans could find avail-

able housing. According to one plaintiff, Salisbury has had an

“unwritten law”—that “if you were a certain pigmentation

you had to live west of this [Wicomico River] bridge.” . . .

e




ace Theory Today
“environmental justice” is of fairly receng
e term ;s not. Se€ Michele L. Knorr, Eﬂviron_
Balt. J. Envtl. L. 71, 73-76 (1997).
norr aptly G4ales, «environmental health hazargs
As Ms. Kno

1l distributed in the United States. Milliong of
unequally d low-income communities are gy},

18 Critical R

Although th
vintage, the concept

mental Injustice; 6 U.

are
i inority an
le in minority i :
peop ceater levels of pollution than Caucasian apq
jected to 8 ause of their race or socioeconomic

|ations bec :
ntal injustice occurs, in part, because of the

nities in the decision-making pr.

wealthy popu
status. Environmé

n of these commu '
disproportionate location of pollution »

al Injustice, U. Balt. J. Envtl. L. at 71—,

exclusio
cess as well as the
Knort, Environment

(footnotes omitted). |
As Justice Douglas pointed out nearly thirty years ago, “as

often happens with interstate highways, the route selected was

through the poor area of town, not through the area where

the politically powerful people live.”

Jersey Heights Neighborhood Ass’n v. Glendening, 174 F3d

180, 186 n.1 (4th Cir. 1999)

How should critical observers see the increasing dispar-
ity between the household incomes and assets of the top
10 percent of our society and all the rest? Formerly, the
United States relied on redistributive measures such as a
progressive income tax, public education, and a welfare
safety net to prevent people at the bottom from slipping
into permanent poverty. Today, those programs command
much less support than they did formerly. Some writers
believe that the reason is that the public sees the recipients
of welfare as having black and brown faces—even though
more whites receive welfare than do people of color. In
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short, society tolerates Poverty and
outsider groups.

Many critic.al race scholarg recognize t
race intersect in complex ways, s that
of very poor minority families differ, in
of their white counterparts, White pove
haps, for the rural kind—usually Jage o
rion or two, even for white iImmigrant f,

ghted Prospects for

hat poverty ang
the predicament
degree from that
fty—except, per-
nly for a genera-

m milies. Not so for
black or brown poverty—it is apt to |agt forever. By the

same token, middle-class or professional statys for blacks

browns, or American Indians is less secure thap for oth-,
ers. Their children can fall from grace with breathtaking
speed; sometimes all it takes is one arrest or 5 few very low
grades in school. But a general theory of race and econom-
ics remains elusive, at least for now. Interest in the topic is
rising, however, especially among the millennial generation
of young adults.

In the meantime, a few legal scholars have been point-
ing out how universal programs such as the G.I. Bill, fed-
eral housing supports, or even Social Security end up wid-
ening the gap between whites and blacks. The programs
fall on already-plowed ground. Whites are more able to
take advantage of them than blacks are. Sometimes the
programs contain hidden preferences and assumptions
that enable whites to benefit more from them than people
of color can. The same is likely to happen if society retires
affirmative action based on race for a version based on
socioeconomic disadvantage, as many Writers have sug-
gested. This approach is popular with defenders of the
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2. Policing and Crimin
issues has to do with a4.

Another set of contemporary .
cism in the criminal justice system. On b
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given day, over 6o percent O :
trict of Columbia are enmeshed in that system—in jail of
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50 percent of young Mexican American
lack men who murder whiteg
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men suffer the same fate. B
a rate nearly ten times that of whites who

And as most readers of this book will
oung black men in prison or jail is

are executed at
murder blacks.
know, the number of y
larger than the number attending college.

Many progressive people seek to understand the mean-

ing of these figures and search for ways to combat the con-
ditions that create them. Critical race theory’s contribution
has taken a number of forms. Building on the work of
radical criminologists, one race crit shows that the dispro-
portionate criminalization of African Americans is a prod-
uct, in large part, of the way we define crime. Many lethal
acts, such as marketing defective automobiles, alcohol, or
pharmaceuticals or waging undeclared wars, are not con-
sidered crimes at all. By the same token, many things that
young black and Latino men are prone to do, such as con-
gregating on street corners, cruising in low-rider cars, of
scrawling graffiti in public places, are energetically policed;

Crack-cocaine offenses still rece;
1vi
those for powder cocaine. Figure
crime, including embezzlemen,
b
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Other CRT scholars address racial profiline. ;
the police stop minority-looking mOto;;isots ltng, in which
drugs or other contraband, and “Statisieal diso .Seé'lrch. for
carried out by ordinary people who v blzrxl:mnanon.”
nos because they believe they are more likely :hs or L'fm_
to be perpetrators of crime or members of vicioi,: whites
Bolt PRAEHCEN peiilize laW-abiding people of cologra?xi:

alienate the young.

i e il i o e
: ief paint a graphic portrait of life . . .
in an urban war zone. The four-square-block neighborhood
claimed as the turf of a gang variously known as Varri(;
Surefio Town, Varrio Surefio Treces (VST), or Varrio Surefio
Locos (VSL) is an occupied territory. Gang members . . . con-
gregate on lawns, on sidewalks, and in front of apartment
complexes at all hours of the day and night. They display
a casual contempt for notions of law, order, and decency—
openly drinking, smoking dope, sniffing toluene, and even

snorting cocaine laid out in neat lines on the hoods of resi-
dents’ cars. The people who live in Rocksprings are subjected
to loud talk, loud music, vulgarity, profanity, brutality, fist-
fights and the sound of gunfire echoing in the streets. . . .Area

resj . : 5
esidents have had their garages used as urinals; their homes
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People ex rel. Joar R. Gallo B AcunaT {4 szl, 4th 1.09 85 92
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bers of an alleged “criminal street gz.mg under which th,
youths—all or most of whom were Latlno:s—l{jould be forbid.
den from gathering with each other or their friends in a publ;,

place)

Other critical race scholars urge jury nullification to
combat the disproportionate incarceration of young black
men. In this practice, the jury, which in most large cities
will contain people of color, uses its judgment, sometimes
ignoring instructions from the judge, on whether to con-
vict a defendant who has committed a nonviolent offense,
such as shoplifting or possession of a small amount of
drugs. If the jury believes that the police system is racist or
that the young man is of more use to the community free

than behind bars, it will vote to acquit. (See also discussion
of antisnitching campaigns in chapter 4.)
One federal judge, versed in critical race theory, applied
a similar analysis in the case of a black defendant. Under
a three-strikes-and-you’re-out type of law, the judge was
required to sentence the man to a long term. On notic-
ing that the man’s two previous offenses had been auto-
mobile connected, the judge declined to do so. Reasoning
that racial profiling by the police causes black motorists tO
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pe pulled over more frequently than w'
chat the defenfiant’s tWO prior convictiong had likely b

tainted by racism. Consequently, she sentenceq himyt e:xn
shorter term appropriate for nonrepeat offenders o

hites, she concluded

T'he Sc~h01~arly i l:“erat“re strongly suggest . .
disparity in the rates at which African Americans are g
and prosecuted for traffic offenses. That literature, t
with the specific facts about Leviner's record and ba;k
compel me to depart from the Guidelines range. . .,
While the Sentencing Guidelines were designed to elimi-
nate unwarranted disparities in sentencing, and constrain a
judge’s discretion, they are not to be applied mechanistically,
wholly ignoring fairness, logic, and the underlying statutory

. racial
tOpped
ogether
ground,

scheme. . ..

Motor vehicle offenses, in particular, raise deep concerns
about racial disparity. Studies from a number of scholars, and
articles in the popular literature have focused on the fact that
African American motorists are stopped and prosecuted for
traffic stops, more than any other citizens. And if that is so,
then it is not unreasonable to believe that African Americans
would also be imprisoned at a higher rate for these offenses

as well.

Judge Nancy Gertner in United States of America v. Leviner, 31
E Supp. 2d 23, 24, 25, 33 (D. Mass. 1998)

Still others examine the recent wave of prison build-
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One scholar, Paul Butler, proposes that the values of
hip-hop music and culture could serve as a basis for recon-
structing the criminal justice system SO that it is more

humane and responsive to the concerns of the black com-

munity. That
soon. Police sh

program of reconstruction needs to start
ootings and killings of unarmed black men
pidly that even a leading medical jour-
as growing health concerns. Civil

have risen so ra
nal recognizes them
rights scholars, crits, and community activists have been

demanding changes in police training and culture, and
civilian review boards. A vigorous “Black Lives Matter”
movement has been pressing for change. Many campus
activists have taken up the cause, as well.

Imprisonment for a felony often leads to disenfranchise-
ment under state laws that deprive felons of the right
vote, even after serving their time. We take up the question

of voting rights in a subsequent section.
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% ool Curticu 28 Rights, and
Additional issues ha .
One of the firs critica‘;e;oced?h\::rh speech and language.
with hate speech—the rain of insul);s,p :;ii:lss :a: to do
calling lthat .mlan(); minority people face on a’dz:‘ilyns:sl:
n early article documented ’
gpe of };peech can inflict. It ;(())ir:teec(i)fotuhte parms that his
) . ‘ that courts were
already affording mtel’ml.ttent relief for victims of hate
speech under sucl.l doctrines as defamation, intentional
infliction of emotional distress, and assault and battery
and concluded by urging a new independent tort in which
the victims of deliberate, face-to-face vituperation could
sue and prove damages.

Later articles and books built on this idea. One writer
suggested criminalization as an answer; others urged that
colleges and universities adopt student conduct rules de-
signed to deter hate speech on campus. Still others con-
nected hate speech to the social-construction-of-race hy-
pothesis, pointing out that concerted racial vilification
contributes to social images and ingrained preconceptions
of people of color as indolent, immoral, or intellectually
deficient. Although occasional plaintiffs have gained relief
through the tort avenue, U.S. courts have treated campus
hate-speech codes harshly, striking down at least four as
violations of the First Amendment. Elsewhere, however, the
Supreme Court of Canada upheld that country’s criminal-

.. > :
hate-speech provision, citing U.S. critical race theorists
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countries have instituted contro
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On the premise that ‘|egal realism will soon reach

First Amendment jurisprudence sweeping aside mechanpj.
cal rules and barriers (“no recovery for mere offense”) i,
favor of a broader, more policy-scnsitive approach, critica]
race theorists have been tackling some of the most com-
to hate-speech regulation, including
e best remedy for bad speech, that
pressure valve relieving tension that

mon policy objections
that more speech is th
hate speech serves as a
might explode in an eve
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In the meantime, America
critical race theory writing, have been upholding causes of

action brought by minority victims of hate speech under

such legal theories as hostile environment.

n more harmful manner later, and
ails to get at the “real problem.”
n courts, seemingly influenced by

E 1972, plaintiff Carrie Taylor began working as a sheriff’s
officer in the office of the Burlington County Sheriff. On Jan-
uary 31, 1992, Taylor, who is African American, was at the
Burlington County Police Academy for firearms training.

... While there, she encountered defendant Henry Metzger
and Undersheriff Gerald Isham. Taylor said hello, and, in
'rcsponse, Metzger turned to Isham and stated: “There’s the
jungle bunny.” Isham laughed. Plaintiff believed the remark
to be a demeaning and derogatory racial slur, but she did not
f eply. She became a “nervous wreck,” immediately began cry-
ing, and went to the bathroom.
dln thi§ case,' defendant’s remark had an unambiguously
e e

_ to contribute materially to the
creation of a hostile work environment. The term . . - “,‘ungle
‘_____/
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punny” is p.atently a racist slur, and is yg]
its opprobrious connotation, , | See &Yv .Stark and raw in
lic Response to Racist Speech, 87 Mich EHR Matsuda, Pyb-
« L. Rev., 2330, 7-338

(1989) ( ‘H?wevef irrational racist speech m S
at the emotional place where we fee] the . ay be, it hits right
ost pain"’)

Mtzgen 706 A.2d 685, 691 (N.J. 1998)
. 9

As this book went to press, students on several
campuses were demonstrating for “safe SpaC65”r:n ;iozen
tection from racially hostile climates with daily in P;O-
epithets, slurs, and displays of Confederate symybolsS . ts&
flags. Some campuses are reevaluating the possibilit 3“0f
rules and policies aimed at protecting equal educatiznal
opportunity. These “campus climate” issues are prompting
serious reconsideration among university administrators
and for good reason. With affirmative action under sharl;
attack, universities need to assure that their campuses are
as welcoming as possible. At the same time, a new genera-
tion of millennials seems to be demonstrating a renewed
willingness to confront illegitimate authority.

Hate speech on the Internet is posing 2 difficult prob-
lem. Blogs, tweets, cartoons (for example, of a disliked fig-
ure, such as the Prophet Muhammad), and other messages

in this medium are inexpensive and easy o circulate, often

enable those who dislike a person 0r
ke mind, so that reinforcement
ciety polarizes, with groups
ving the other side wrong-
s easy and inexpensive
bility of an avenue

anonymously. They
race to find others of li
builds, often unopposed. So
distrusting each other and belie
headed. Of course, counterspeech i
on the Internet. Still, the ready availa
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for replying to 2 vituperative message has not Complete]y
or y

solved the problem.
A second speech-r
non-English speakers t

workplace, voting boot g
offices. This issué, of great concern to Asian and Lagip,

populations squarely confronts a growing tide of _—
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ist sentiment that also includes immigration controls apng
1

clated issue concerns the righgg o
o use their native languages ip the
h, schoolhouse, and governmen,

restrictions on the provision of government services ¢,
noncitizens. Crits point out that language is an ——
part of culture and identity, that having a French or Britisp,
accent is deemed a mark of refinement, not a sign of def;-
ciency, and that many foreign countries are happily mult;-
lingual and not at all balkanized. Although over half of
American states have enacted English-only measures over
the past two decades, the tide may be turning: the Arizona
State Supreme Court recently declared unconstitutional
that state’s harshly enforced official-English statute as a
violation of the First Amendment.

At the outset, we note that this case concerns the tension
between the constitutional status of language rights and the
state’s power to restrict such rights. On the one hand, in our
diverse society, the importance of establishing common bonds
and a common language between citizens is clear. . . . We rec-
ognize that the acquisition of English language skills is impor-
tant in our society. . . .

However, the American tradition of tolerance “recognizes a
critical difference between encouraging the use of English and
repressing the use of other languages.” . . . If the wide-ranging
language of the prohibitions contained in the Amendment

Critic
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; to be implem , . ' 129
S Ep _ented a5 Written, the Firs
rights of [non-English speakers| Vould by llm A'“t'ndmcm
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only amendment, in Ruiz . Hull 957 at stage’s English.

1998) 7 Pad gy, 990,

991 (Ang,

In 2006, Arizona voters passed 4 e

w English.
designed to meet the courr’s objections glish-only law

Arizona, of course, has been the site of considerab|

. ‘ ‘rable anti-
immigrant ferment. With a large Spanish-g o
lation and a long border with Mexico, th

enacted one of the country’s most gy

peaking Popu-
€ state recently

anti-immigrant
laws. A 2010 statute empowered local police to request

documentation of immigration status from persons with
whom they come into contact and suspect may be undoc-
umented. The state boasted, as well, a large and shifting
contingent of unofficial border vigilantes who claimed to
assist law enforcement in reporting and arresting unoffi-
cial entrants. Many carried out their functions with a zeal
that suggested that their main motivation is dislike of the
foreign-born, even law-abiding individuals merely look-
ing for honest work. The state overplayed its hand: the bill
was so heavy-handed that the Supreme Court struck down
most of it. Not deterred, the Arizona legislature enacted
a second bill eliminating courses of Mexican American
Studies (MAS) in schools like those in Tucson. The Tucson
program had been popular and so successful that over 90
percent of its students graduated, many going on to col-
lege. The anti-MAS statute is also under review right now

(SCC Chapter 4 ) ]
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4. Affirmative Action and Color Blindness.
V(./h Martin Luther King, Jts issued his famous call
en

ica to put aside its racist past and judge people
for Amell;lci Jlor of their skin but by the content of thej,
lc1l(1);r:z,tetr,ehe was echoing a demand with long FOOIS .1
America’s history. More than half a .century earln'er, in
Plessy v. Ferguson, Justice ]ohn‘H.ar lan in a famous dissent
protested the majority’s formalistic separate-but-equal de-
cision. In Plessy, a black man had challenged a railroad’
rule prohibiting him from riding in a car reserved for
whites. The railroad replied that it had set aside identi-
cal cars for black passengers, and, hence, its practice did
not violate the Equal Protection Clause of the Fourteenth
Amendment. The Supreme Court agreed with the railroad,
establishing the principle of separate-but-equal that lasted
until the Brown decision of 1954.

Justice Harlan’s scathing dissent rebuked the majority’s
decision. He pointed out that history and custom rendered
preposterous the blithe denial that anything impermis-
sible had happened. The railroad’s separation of the races
occurred against a background that made its symbolism
and insult unmistakable. With Brown v. Board of Educa-
tion, the judicial system moved away from its earlier inter-
pretation of equality, adopting Justice Harlan’s position.

The new approach, which looked not merely to whether
a law or practice mentioned race but to its real-world
f{ffects, lasted through the sixties and seventies. During this
time, the nation adopted affirmative action, which arrived
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with President Lyndon Johnson Executive Orq
in 1965. S00n a host of federy] and by

ing schools and universities, followe;t:;ietagencws’ eluds
By the midseventies, affirmative acti .
unpopular in certain circles that Alan B
denied admission to the University of
Medical School, sued to declare race-c

in higher education unconstitutiona|.
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on had become $O
akke, who had been
California at Davis
onscious admissions
The Supreme Court’s

ative action by insist-
ing that universities set aside no forma quota for minori-

ties and that they compare every candidate with every
other. If universities were careful to observe these limita-
tions, they could consider race as one factor among many
in order to achieve a diverse intellectual environment.
Although subsequent decisions cast doubt on this so-called
diversity rationale, a Supreme Court decision from Michi-
gan, Grutter v. Bollinger, reaffirmed Bakke’s essential les-

son. Public universities, if they see fit, may operate narrow

splintered decision narrowed affirm

affirmative action programs aimed at creating a diverse
intellectual climate.

Conservatives, however, have not abandoned the strug-
gle. Beginning with position papers, op-ed columns, and
books, writers of this persuasion have been arguing that
affirmative action balkanizes the country, stigmatizes
minorities, violates the merit principle, and constitutes
reverse discrimination. Some, such as the authors of Tbe
Bell Curve, have even argued that minorities may be b.lO-
lOgically inferior to whites, so that disparate representation

. : no
In selective schools and occupations should come as



Critical Race Theory Today
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ferenda and initiatives aimeq at
llegal in particular states,
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surprise. Conservative
with a series of public re :
e action 1

declaring affirmativ |
Civil rights organizations and progressive educatorg

counter each of these efforts. Progressiye

have sought to '
scientists challenged the premises of The Bell Curve and
similar neoeugenicist tracts, showing how they rest op

discredited science. Critical race theorists have launcheq
a thoroughgoing attack on the idea of conventional merit
and standardized testing. Conservatives make points by

g that affirmative action gives jobs or places in aca-

chargin
duals who do not deserve them,

demic programs to indivi
The public receives incompetent service, while better-

qualified workers or students are shunted aside. This argu-
ment has resonated with certain liberals who equate fair-

ness with color blindness and equal opportunity, rather

than equal results (see chapter 2).
CRT’s critique of merit takes a number of forms, all

designed to show that the notion is far from the neutral
standard that its supporters imagine it to be. Several writ-
ers critique standardized testing, demonstrating that tests
like the SAT or LSAT are coachable and reward people
from high socioeconomic levels who can afford to pay for
expensive test-prep courses (see chapter 6). Law-test SCOIes
predict little more than first-year grades—and those only
modestly—and do not measure other important qualities
such as empathy, achievement orientation, or communi-
cation skills. These writers point out that merit is highly
situational. If one moves the hoop in a basketball court up
or down six inches, one radically changes the distribution

Critical Race Theory Today
of who has merit. Similarly, i one de .
- L school as turning oyt glib la
ertain type of verbal reasoning, ¢
appear 0 have a virtual corner op

jawyering skills more broadly to in

fines the objective of
Wyers who excel at 5
herf One group would
merit. But if one defines

Clude negOt' . .
i 1ation, inter-
personal understanding, and the ability to crafy or .
an origi-

:/aellla;rgri:ge:t for law reform, then different group might
UCLA educator, Ri
fer:; ¢ critique, He ar’g uelsd:;:: an';r;der,‘advan‘ced .a dif-
mative action in law
schools @erely places blacks in settings where they are in
over their heads and fail at high rates. Without the lift of
the unseen hand, minorities would attend schools further
down the pecking order and be happier and more suc-
cessful. Defenders counter that minority graduates of top
schools who were admitted under affirmative action pro-
grams are, on the whole, well adjusted and successful in
school and in later life. These schools have more resources,
alumni networks, and smaller classes than ones further i
down the line, so that students of color who enroll there

generally have good experiences and go on to contribute

significantly to society.

Some current critics urge abolishing race-based affirma-

tive action in favor of a version based on economic class.

Such a program, they say, would help all kids who grew T]p
¢ minorities. It would also be in harmony with
blind remedies and approaches
believe that
f communi-
greatly

poor, not jus

the current vogue of color-
Most educators, however,

vastate the chances O
number of poor whites

to race and racism.
such a shift would de
ties of color, because the
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exceeds that of poor minorities. One scholar Proposeq
that any institution tempted to i@plement an affirmatjy,
action plan of this type also take into account adVamage)
or white privilege (see chapter §). For exa.mple, imagine
a university admissions committee COMPAring two candi.
dates. Candidate A is a Chicano from East Los Angeles
with a 3.9 grade point average from an inner-city schoo]
and an SAT score of 1os50. His college essay recountg
that he stepped in when his father went to jail and helped
raise his younger siblings. His life objective is to apply
César Chavez’s religion-based, collectivist ideas to orga-

nize urban neighborhoods.
Candidate B is a son of a white, suburban family who

sent him to a private school and to Europe during his
junior year. This student has a 3.3 grade point average
from an elite school and an SAT score of 1200. He has no
particular educational objective but wants to develop an
all-around grounding in liberal arts before going to work
in his dad’s company. His personal essay describes how
his effort to make the junior-varsity cross-country team
strengthened his character.

Most admissions officers, like most readers of this book,
would undoubtedly favor the Chicano candidate despite
his lower test scores, but why? Perhaps it is because we
believe that Candidate B has not made the most of his
opportunities, while Candidate A seems eager to do so.
The author who developed this proposal drew on notions
of white privilege to urge that admissions officers discount,
or penalize, the scores of candidates like B, thus clear-
ing a way for ones like A. This measure would reduce the
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number of lackadaisical admits, ¢
larger numbers of students of all races whe p,
real disadvantage and are €ager to further :}), .ave sufffzred

Recently, mainstream Organizations eir educatjop,
American Bar Association, have been c
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learing the way for eyep

) inCluding the

P ; onsider;
phasizing standardized tests, including the S:\I"?g dzew-
and 1ts

law-school version, the LSAT, on the g
only imperfectly predict occupational or
cess and discriminate against minoritjes,

In order to cultivate a set of leaders with legitimacy in the

eyes‘o.f the citizenry, it is necessary that the path o leadership
be visibly ope.n.to talented and qualified individuals of every
race and ethnicity. All members of our heterogeneous society
must have confidence in the openness and integrity of the edu-
cational institutions that provide this training. . . . Access to
legal education (and thus the legal professions) must be inclu-
sive of talented and qualified individuals of every race and
ethnicity, so that all members of our heterogeneous society
may participate in the educational institutions that provide
the training and education necessary to succeed in America.

rounds that they
professional suc-

Grutter v. Bollinger, 539 U.S. 306, 332-33 (2003)

5. Globalization and Immigration

A fifth issue that is very much at the forefront of criti-
cal race theory currently is international globalization. A
globalizing economy removes manufacturing jobs from

inner cities (often to other countries), creates technology
ch many minorities

pital in the pock-
clined to share

and information industry jobs for whi

have little training, and concentrates ca
ets of an elite class, which seems little in
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; balizing economy often includes free-trade agree.
it. A gl?ka NAFTA which can decimate the economieg of
S, 11K€ 2

xico. At the same time, how.
portunities for minoritieg to

ment

1 e
a weaker nation such as M

ever, globalization offers op
2 litions with American blue-collar workers iy

form coaliti .

unions that face similar issue

ing wage structure. Some cr ' |
of domestic minorities and peer workers in Third World

countries are linked and must be addressed together and
that hypercapitalism 1s doomed to produce periodic crige
and financial downturns during which minority fortunes,
like those of the working poor, suffer. The development
of magquiladoras on the Mexican side of the U.S. border
brings many of these problems into high relief.
History suggests that the scholars who call attention to
these global developments may be right. Sweatshop and
other exploitive conditions in overseas factories gener-
ally afflict poor, formerly colonized people of color, many
of them women. Decontextualized free-market ideology
would hold that American corporations are merely offer-
ing these workers the going wage or maybe even slightly
better. Critics point out that the reason these wages are
low and the new jobs attractive is that U.S. and Euro-
pean colonialism has robbed the former colonies of their
natural wealth, suppressed the development of local lead-
ers, and conspired with right-wing dictators to keep the
people poor, fearful, and disorganized. Indian leaders
such as Rigoberta Menchii and Subcomandante Mar-
cos have led resistance movements in many Latin Ameri-
can countries, calling attention to the need for economic

s—loss of jobs and a weake,.
its believe that the situationg

Critica| Race Theol’y Toda
democracy and land reform, Americ, » R
oppose these changes Many | n cor
even Pope Francis have taken
indigenous movements,

If the materialist wing of Critical

domestic minorities haye suffered 2 the hang
similar forces. Indeed, their fageg are linked wnhs of very
their OVerseas counterparts, since ¢, 1th those of
use the threat that industria| operatio
seas to defeat unions, workplace regulations, welfare o
other programs of interest to U.S, minorities. Accord;n [;
some crits have begun reading or rereading the bOdyg(Z;
literature known as postcolonial studies in an effort to
understand how their movement might dovetail with these
other forces.

Poratiom Often

al scholarg
! and
stands jp Support of the

AUNo-critjc

race theory jg right,

pitalists cap always
s will relocate over-

Another prominent area for critical race analysis is im-
migration law. The United States tolerates and, in some
cases, abets repressive murderous regimes abroad, often in
small countries whose wealth it and other colonial powers
have already plundered. People from these countries, un-
surprisingly, often want to immigrate to the United States
or to the prosperous industrialized countries of northern
Europe. Although the United States dropped its racis.t
national-origin quota system in 1965, it still limits immi-
gration and polices the southern border with Mexico ze.al-
ously. Judicial review of immigration policy is sharply lim-

ited because of the plenary power doctrine, under which
ally unlimited power to regu-
nt of countries Or groups
d constitute clear-cut

courts grant Congress virtu
late immigration. Thus, treatme
of would-be immigrants that woul
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rocess problems cannot be chal.
Jting harsh treatment of people
th squads, or repression in theij,
¢ one critical race theorist hag
o the heart of America. Thjg
n society really thinks of jtg
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equal protection Of due p
Jenged 1n court. The rest
fleeing poverty, gangs, dea
home countries offers wha
called a “magic mirror” 10t
s how Americd

lor and would treat them if it were not

mirror show
own citizens of co
for the courts.

As we write, civil rights scholars have been challeng-
ing racial profiling of Latino-looking immigrants, local
ordinances aime lawless border vigilan-
tes, and the privati
also have been askin
gration enforcement and
been questioning whether t

and surveillance that the nation

ment devotes to Middle Eastern—looking people and Mus-
forcement

d at immigrants,
sation of immigration detention. They

g who benefits from increased immi-
prison building. They have also
he high degree of suspicion
al intelligence establish-

lims is merited or even makes sense in law en
terms. It alienates the very community whose cooperation
the authorities need in keeping tabs on threats to national
security. It allows real terrorist groups in the Middle East
to make propaganda capital at our expense. And it recalls
unsavory chapters in U.S. history such as World War II-
era internment of an entire domestic minority merely on
the basis of the suspicion that a small subgroup might
be harboring unpatriotic thoughts and plans. One recent
scholar notes the way presidential rhetoric in the War
on Terror echoes old themes from the days of Indian

frontier wars.
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6. Voting Rights
As mentioned, aggressive policin i
I b _ 8 and incarceration
create large numbers of civilians who ar
; e ex-con
unable to vote. But in addition to “felon d f Shaﬂd
: " 1sentranchise-
ment,” communities of color suffer another ki ¢ "
¢ thei . other kind simply
by reason of their numerical minority stat
: e for th us. In most elec-
tions, except for those of mayors of certain large citi
; , ies
people of color will be in the minority. Even if they vote as’
a bloc, if whites vote that way as well, minorities are apt
to be outvoted. d
The Supreme Court has recently approved voting re-
quirements that have a disproportionate effect on minor-
ity voting. Until the country’s demographic makeup shifts
even more decisively, efforts must continue to counter
minority underrepresentation. Cumulative voting, pro-
posed by a leading critical race theorist, would circumvent
some of these problems by allowing voters facing a slate of
ten candidates, for example, to place all ten of their votes
on one, so that if one of the candidates is, say, an African
American whose record and positions are attractive to that
community, that candidate should be able to win election.

The same author has provided a number of suggestions
t of the lone black

ed in the halls
votes or

aimed at ameliorating the predicamen
or brown legislator who is constantly outvot
of power or is required to engage in exchanges of
favors to register an infrequent victory.

ion of minorities in

With recent cutbacks in the protecti
voting (Shelby County v. Holder), all these matters take
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y. Since 20T 3, southern officials pg

: nc
on increased urge
federal “preclearance” when they

longer need to secure

change voting rules. Many have seized on t%’is OPPOYtunity
to require photo identification, felocate reglstratlon officeg
to distant locales, and limit voting hours 1f1 Vf/aYS that are
likely to fall heavily on minority CIt1ZENS wishing to vote,

C. Identity

As mentioned earlier
rates two broad type
One (the materialist O
issues such as globalization,
wealth divide, race and class,
tem. In broad agreement with

a5 expressing material interests of e
this persuasion set out either to understand, analyze, criti-

cize, or change conditions that afflict communities of color
in their effort to secure better, more prosperous lives.
Discourse analysts, by contrast, focus on ideas and cat-
egories by which our society constructs and understands
race and racism. Writers in this camp are apt to empha-
size issues, such as identity and intersectionality, that cen-
ter on categorical thinking. They are likely to examine the
role of ideas, thoughts, feelings, unconscious discrimina-

(see chapter 2), a great divide sepa-
s of current critical race scholarship,
r “real world” school) writes about
immigration, nativism, the
and the criminal justice sys-
Derrick Bell’s view of race
lite groups, members of

.tion, stereotype threat, and implicit associations and their
implications for judicial reasoning. The lines are not rigid;
some writers ponder, for example, both hate speech and
the. social construction of race, or unconscious discrimi-
nation and the overt, in-your-face kind. For example, the
second group of scholars has conducted a lively round
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of discussions dealing with relation
s

. . Insi e
cheory itself, questioning, side critical race

for exam

IR L) s plea Wheth “

tial” LatCrit is a deeply religious Catholic Ifesr tl;e essen-
. 0, o

that affect gay or lesbian Lat :
been firmly marginalized by attt:l: Sc/l:r‘c’vh};oz; }lllfes

the internal makeup of the Latino group. mt ers analyze
have an indigenous heritage as wel| 2 ; Fl‘;)’ of whom
Should they designate themselves as “India:F can one.
Census forms? Should they check the “other ra::” llihs.
and, in the space following it, write in the word “mox
tizo”? We have already mentioned the controversy 0\:;
whether American racial thought incorporates a black-
white binary. If so, does attachment to that binary margin-

w does

tyle has

alize Asians, Latinos, and American Indians? Is it, in short,
a power move? Do all people of color share something in
common, namely, their oppression, or can we only speak
of oppressions?

Meanwhile, some crits in the materialist group are
growing impatient with the discourse analysts, urging that
the country’s racial predicament is becoming so acute that
devoting energy to how a few highly placed university
professors relate to each other or the terms in which they

speak is like Nero’s fiddling while Rome burns. The dis-
ut that many of our

course analysts, for their part, point 0
e free until we

chains are mental and that we will never b
cient restrictions and demeaning patt
nd create the discourse to talk about

throw off an erns of

thought and speech a
necessary new concepts.

Despite occasional disagreement
phasis, critical race theory remains a dyn

s and differences of em-
amic force on the
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American legal and cultural scene. The formation of Shins
fl'fn oups far from impairing the group's effectlveneSs oF
ofr gr ’

ting its voice has only added new, vital dimensions
mutin 5

the movement as 2 whole.

Classroom Exercise: Panel on the Intersection of

Race and Body Image
This time you are the program coordinator for the re.
tudent conference on critical race theory. You have
just received a letter from a group at one of the area’s
schools that wishes to have a panel on eating disorders
and body image. They point out that eating disorders and
body-image distortions are a major source of unhappiness
among people of color, both young and old, and that the
pressure to conform to Eurocentric standards of beauty
¢ and physical appearance makes these problems especially
acute for minority women, many of whom have little
chance of meeting them (see chapter 5). You are concerned
" that the press, which is sure to cover your conference,
. will have a field day with the fatness panel if you allow it

to go on.

gional s

The class or study group is your program committee.
Elicit the pros and cons of the proposal and decide how to
deal with it.

D. Critical Empirical Analysis

In recent years, psychologists and other social scientists
have been developing new tools to understand racial
oppression and its effects. On the basis of work by Claude
Steele, Joshua Aronson, and others, empiricists have

attempted to learn how stereo
ity of minority test-takers to
to combat it. To this poin,
the teachings of this new f,
it would seem to promise j
minority-white test gap.
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;’ypehtbreat IMpairs the abil-
O their best wor) and how
ourts have beep slow to app|

r@ of knowlcdge, even th(f: :1
nsight into the reasons for tie

Due to the sparseness of the evidence . . . the :

to determine whether stereotype fhsas éXplaiC:sun is unable
the gap between Caucasian and underrepreSem:;‘Y Part 'of
LSAT scores. . . . Professor Steele does not quantify ::;“eof;nt)’
of stereotype threat; nor, at least according to this report ;—Z
he pe.rformed any research on the LSAT. If there is evid’ence
showing that stereotype threat accounts for some of the LSAT
gap, it was not produced in this case.

The . . . argument . . . assumes all members of the under-
represented minority groups have suffered adversity entitling
them to some degree of upward adjustment in their UGPA
and LSAT scores. . . . Every law school applicant is an individ-
ual whose personal history is unique. . . . [T]he court is unable
to determine whether stereotype threat explains any part of
the gap between Caucasian and underrepresented minority
LSAT scores.

Grutter v. Bollinger, 137 E Supp. 821 (E.D. Mich. 2002)

Other social psychologists study implicit associations,
the near-automatic connections that almost every person

who grows up in American society draws betwee.:n race
such as cleanliness, attractiveness,
Many Ameri-
t, which is
e attitudes

and personal qualities,
goodness, and a tendency to obey the ?aw.
the implicit association tes

cans have taken .
hat they harbor negativ

online, and learned t
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ard minorities, foreigners, of WOmen: Unlike stereo.

associa
he thinking of lawyers and judges,

tow o
type threat, implicit
tot

tion research has been SlOle

making inroads in

es a jury on the concepts of implicj
bias and stereotypes is releva.nt to the .issue of whether At
employer intentionally discriminated against an emPk.)yee, .

Rule 702 simply requires that: (1) the expert be qualified; (5)
the testimony address a subject matter on which the factfinder

can be assisted by an expert; (3) the testimony be reliable; and
(4) the testimony «f¢” the facts of the case. . ..

All of these factors are satisfied here. Dr. Greenwald is quali-
fied. His opinions are based on reliable methodologies and
consist of relevant subject matter. Finally, Dr. Greenwald’s tes-
timony is likely to provide the jury with information that it
will be able to use to draw its own conclusions. Therefore, the
Court finds that, provided sufficient foundation is laid at trial,
Dr. Greenwald’s expert testimony is helpful enough to survive

the admissibility threshold.

Testimony that educat

Samaha v. Wash. St. Dept. of Tran., U.S. Dist. Ct., E.D., Wash.,
Jan. 3, 2012, WL 11091843 at 4.

Still others have been applying social-dominance the-
ory and the work of Jim Sidanius and his colleagues in an
effort to understand why humans seem to exhibit a drive
to control and dominate their fellow citizens. And a few
build on the work of Charles Pierce and Peggy Davis to
th.eori'zc.: how microaggressions construct a world in which
minorities and women are constantly on the defensive. A

handful of court opinions dealing with workplace discrim-

ination 1 ‘
find that a constant rain of small insults on the job
amounts to redressable discrimination
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QUESTIONS AND COMMENTS FoR ¢

;. Now that you have come this far, r:vAPTER "
with which chapter 2 began: Woul,d a
paign by every white person in this country to be col
blind—to completely ignore the race of other : c(l) -
eliminate the scourge of racism and racial suic:):i'e_
tion? Or is racism so embedded in our socia structli::s-
rules, laws, language, and ways of doing things that the,
system of white-over-black/brown/yellow subordina-
tion would continue, as though on autopilot? Is racial
subordination so profitable and familiar that society is
unlikely ever to give it up?

1sit the question
determined cam.

2. A majority of people of color support affirmative action;
a majority of whites oppose it. Why is that?

3. Does affirmative action reward incompetence? If so,
why has the country’s productivity not slipped during
the twenty-five years that the program has been in oper-
ation? And why do most large corporations favor it?

4. Why should a light-skinned son of a black neurosur-
geon with an SAT score of 1080 get the nod over the
daughter of a Ukrainian immigrant who works in a fur-
niture factory, had to learn English from scratch, and
earned a score of 1250?

5. If the police stop black male motorists 50 percent of the
time and whites only 1o percent of the time and justify
those stops by pointing out that black males commit

more crime than whites, is that fair?
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6. If a white police officer sees tWO young black or Lating

1 les walkmg down the Sidewalk with no ObViOus
male : .

destination or reason for being there, is it OK for the

fficer to ask them where they are going? Is it insult-
office

i disrespectful to do so, even if the officer asks
i

politely?

7. The nation’s

prisons and jails are full of minority in-
especially young men. Is that racist, and if so,

mates, :
what should be done about it?

8. How do you feel about black jurors who e.ngage i
jury nullification? Did our system do someth'mg simi-
lar in the South when courts failed to convict white
killers of black civil rights protesters?

9. If corporations and government agencies locate 5o
percent of the biohazards (such as sanitation plants) in
minority communities and 1o percent in white ones, is
that fair? Suppose that land is cheaper in the minority
neighborhood, so that the decision seems economically
rational. Is that a good reason for locating these facili-
ties there? Suppose that minority people have flocked
to these areas because of the well-paying jobs they

offer or because housing is cheaper there.

ro. If a U.S. corporation pays a Thai woman $1.10 per
hour to work a ten-hour shift in a hot, noisy factory,
and the prevailing rate in Thailand is $1.00 per hour
for an eleven-hour workday, is that fair? Suppose that
she insists that she wants to work there? What is a fait
minimum wage in a developed country such as the
United States?

by whites in electiong b
: |

that? Shouldn’t the Majority ryle;
12. Latinos are now 15 perc ‘

€ Into the jy;] righ

tion? Are they more lije bl ts equa-

) . acks? Whites? X
Indians? Asian Americans> And who decideimse}:lcjrc\l
? Shou

they qualify for affirmative action and other gove
-
ment programs? =

13. Many of us like to think that society is less racist now
than before, at least in a raw sense. But hate speech
seems to be increasing in the age of blogs, websites,
and talk radio. If so, what is the solution? Don’t con-
servative radio personalities and anonymous users of
the Internet have the right to say what they think? '1

14. The British and French colonial administrators wielded
power over large native populations through a variety
of strategies, including co-opting local elites by giv-
ing them midlevel jobs in the colonial administration
and preaching Western superiority. Now that the U.S.
population is beginning to resemble that of a colonial

state, with a minority of whites and a preponderance

of people of color, will these same neocoloniallstrate-

gies find use once again? Is this already happening?
I5. Most people today believe that hate speech ought to

be discouraged. Even if one is angry at another indi-
wrong to call him by a name

vidual, we think it is ___”). Suppose 2

marking an ethnic slur (“You
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es the same word. Is that hate speech? Why
rapper us

? ;
$hwh)’hnoo:l-d 4 social activist do if his or her schog]
16. ats

h ganization refuses to hire minorities, denjeg

or other or

d tic-partner benefits to gay couples, and refygeg
omestic-

to explore renewable sources of energy to run its cam.
0

pus or building?

—
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